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PRODUCT  LIABILITY  AND  LEGAL  REFORM 


MONDAY,  FEBRUARY  13,  1995 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Henry  J.  Hyde  (chair- 
man of  the  committee)  presiding. 

Present:  Representatives  Henry  J.  Hyde,  Carlos  J.  Moorhead,  F. 
James  Sensenbrenner,  Jr.,  George  W.  Grekas,  Steven  Schiff, 
Charles  T.  Canady,  Stephen  E.  Buyer,  Martin  R.  Hoke,  Fred 
Heineman,  Ed  Bryant,  Steve  Chabot,  Michael  Patrick  Flanagan, 
Bob  Barr,  John  Conyers,  Jr.,  Patricia  Schroeder,  Barney  Frank, 
John  Bryant,  Robert  C.  Scott,  Melvin  L,  Watt,  and  Sheila  Jackson 
Lee. 

Staff  present:  Alan  F.  Coffey,  Jr.,  general  counsel/staff  director; 
Kenny  Prater,  clerk;  and  Perry  Apelbaum,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HYDE 

Mr.  Hyde.  The  committee  will  come  to  order. 

Our  hearing  this  morning  is  the  first  time  the  House  Judiciary 
Committee  has  ever  held  a  hearing  on  the  issue  of  product  liability 
litigation  or  omnibus  tort  reform.  Prior  to  this  year,  the  Judiciary 
Committee  was  a  "Bermuda  Triangle"  for  these  important  issues. 

I  should  note  that,  last  year,  when  the  committee  was  confronted 
with  the  successful  discharge  petition  drive,  it  did  agree  to  process 
a  narrow  bill  providing  a  statute  of  repose  for  the  general  aviation 
industry.  But  other  than  that,  nothing.  And  I  can  only  point  out 
that  these  are  quite  different  times. 

Legal  reform,  of  course,  is  an  important  part  of  the  Contract 
With  America;  and  section  103  of  the  Common  Sense  Legal  Re- 
forms Act,  which  is  H.R.  10,  focuses  on  product  liability.  Specifi- 
cally, the  provisions  deal  with  the  liability  of  product  sellers,  puni- 
tive damage  awards  and  joint  and  several  liability. 

Product  liability  actions  are  now  governed  by  State  law.  Even  if 
these  suits  end  up  in  a  Federal  court,  the  Federal  judge  applies 
State  law.  Many  believe  this  patchwork  of  over  50  separate  State 
product  liability  laws  is  simply  costing  America  too  much.  It  dis- 
courages capital  investment,  dampens  job  creation  and  denies  con- 
sumers new,  safer  and  less  expensive  products. 

Frequently,  a  product  is  manufactured  in  one  State,  sold  in  an- 
other State,  while  the  alleged  injury  occurs  in  yet  a  third  State.  On 
average,  over  70  percent  of  the  goods  manufactured  in  one  State 
are  shipped  out  of  that  State  and  sold  elsewhere.  So  the  fundamen- 

(1) 


tal  interstate  character  of  this  area  of  the  law  would  seem  to  justify 
a  uniform,  national  solution. 

I  strongly  believe  that  individuals  who  are  harmed  by  defective 
products  should  have  appropriate  legal  remedies  and  recourse.  But 
even  real  victims  don't  always  get  the  relief  they  deserve  under  the 
current  system.  Legal  fees  and  transactional  costs  make  up  an  esti- 
mated 50  to  70  percent  of  every  dollar  spent  on  liability  litigation. 
Verdicts  and  monetary  awards  can  differ  drastically  depending 
upon  the  jurisdiction  in  which  the  accident  occurred. 

This  legislation  deals  with  legal  standards  and  procedures  gov- 
erning product  liability  litigation.  That  is,  this  bill  and  similar  bills 
deal  with  court  jurisdiction,  the  burden  of  proof,  the  admissibility 
of  evidence,  legal  defenses,  the  assessment  of  damages,  and  so 
forth.  In  short,  this  issue  is  about  legal  rights  and  remedies.  For 
that  reason,  I  believe  it  is  important  that  this  committee,  the 
House  Judiciary  Committee,  consider  this  important  matter. 

[The  bill,  H.R.  10,  follows:] 


104th  congress 
1st  Session 


H.R.10 

To  reform  the  Federal  civil  justice  system;  to  reform  product  liability  law. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  4,  1995 

Mr.  Hyde,  Mr.  Ramstad,  Mrs.  Chenoweth,  and  Mr.  Condit  (for  them- 
selves, Mr.  Armey,  Mr.  Allard,  Mr.  Bachus,  Mr.  Baker  of  California, 
Mr.  Baker  of  Louisiana,  Mr.  Ballenger,  Mr.  Bartlett  of  Maryland, 
Mr.  Barton  of  Texas,  Mr.  Bilirakis,  Mr.  Bliley,  Mr.  Blute,  Mr. 
Bono,  Mr.  Bunning  op  Kentucky,  Mr.  Burr,  Mr.  Burton  of  Indi- 
ana, Mr.  Callahan,  Mr.  Calvert,  Mr.  Camp,  Mr.  Canady,  Mr. 
Christensen,  Mr.  Chrysler,  Mr.  Clinger,  Mr.  Coburn,  Mr. 
Cooley,  Mr.  Cox,  Mr.  Crane,  Mrs.  Cubin,  Mr.  Cunningham,  Mr. 
Davis,  Mr.  Doolittle,  Mr.  Dornan,  Ms.  Dunn,  Mr.  Emerson,  Mr. 
Ensign,  Mr.  Everett,  Mr.  Ewing,  Mr.  Foley,  Mr.  Forbes,  Mrs. 
Fowler,  Mr.  Fox,  Mr.  Frisa,  Mr.  Ganske,  Mr.  Gilchrest,  Mr.  Gil- 
man,  Mr.  GooDLATTE,  Mr.  GooDUNG,  Mr.  Gunderson,  Mr.  Hancock, 
Mr.  Hastert,  Mr.  Hastings  of  Washington,  Mr.  Hayworth,  Mr. 
Heineman,  Mr.  Herger,  Mr.  Hilleary,  Mr.  HOBSON,  Mr. 
Hostettler,  Mr.  Houghton,  Mr.  Inglis  of  South  Carolina,  Mrs. 
Johnson  of  Connecticut,  Mr.  Jones,  Mr.  Kim,  Mr.  Knollenberg,  Mr. 
LaHood,  Mr.  Largent,  Mr.  LaTourette,  Mr.  Lewis  of  Kentucky,  Mr. 
Lightpoot,  Mr.  Linder,  Mr.  McCollum,  Mr.  McHuGH,  Mr. 
MclNTOSH,  Mr.  Mica,  Mr.  Miller  of  Florida,  Ms.  Molunari,  Mrs. 
M-iTUCK,  Mr.  Nussle,  Mr.  Packard,  Mr.  Porter,  Mr.  Portman,  Mr. 
Radanovich,  Mr.  RiGGS,  Mr.  Rohrabacher,  Mr.  ROTH,  Mr.  ROYCE, 
Mr.  Sanford,  Mr.  ScHAEFER,  Mr.  Sensenbrenner,  Mr.  Shadegg, 
Mr.  Shaw,  Mr.  Shays  of  Connecticut,  Mr.  Smith  of  Texas,  Mr.  Smith 
of  New  Jersey,  Mr.  Smith  of  Michigan,  Mr.  Solomon,  Mr.  Stearns, 
Mr.  Stockman,  Mr.  Stump,  Mr.  Talent,  Mr.  Tate,  Mr.  Taylor  of 
North  Carolina,  Mr.  Tejeda,  Mr.  Thornberry,  Mr.  Tiahrt,  Mr. 
Upton,  Mrs.  Waldholtz,  Mr.  Wamp,  Mr.  Wsldon  of  Florida,  Mr. 
Zimmer,  Mr.  Crapo,  Mr.  Kolbe,  Mr.  Paxon,  Mr.  YoUNG  of  Florida, 
Mr.  Combest,  Mr.  Ehrlich,  and  Mrs.  Meyers  of  Kansas)  introduced 
the  following  bill;  which  was  referred  as  follows: 

Title  I,  referred  to  the  Committee  on  the  Judiciary,  and  in  addition  to  the 
Committee  on  Rules,  for  a  period  to  be  subsequently  determined  by  the 
Speaker,  in  each  case  for  consideration  of  such  provisions  as  fall  within 
the  jurisdiction  of  the  committee  concerned 


Title  II,  referred  to  the  Committee  on  Commerce,  and  in  addition  to  the  Com- 
mittee on  the  Judiciary,  for  a  period  to  be  subsequently  determined  by 
the  Speaker,  in  each  case  for  consideration  of  such  provisions  as  fall  with- 
in the  jurisdiction  of  the  conunittee  concerned 


A  BILL 

To  reform  the  Federal  civil  justice  system;  to  reform  product 
liability  law. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Common  Sense  Legal 

5  Reforms  Act  of  1995". 

6  TITLE  I— CIVIL  JUSTICE 

7  REFORM 

8  SEC.    101.   AWARD   OF   ATTORNEY'S   FEE   TO   PREVAILING 

9  PARTY  IN  FEDERAL  CIVIL  DIVERSITY  LITIGA- 

10  TION. 

11  (a)  Award  of  Attorney's  Pee. — Section  1332  of 

12  title  28,  United  States  Code,  is  amended  by  adding  at  the 

13  end  the  following: 

14  "(e)(1)  The  district  court  that  exercises  jursdiction 

15  in  a  civil  action  commenced  under  this  section  shall  award 

16  to  the  party  that  prevails  with  respect  to  a  claim  in  such 

17  action  an  attorney's  fee  determined  in  accordance  with 

18  paragraph  (2). 
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1  "(2)  An  attorney's  fee  awarded  under  paragraph  (1) 

2  shall  be  a  reasonable  attorney's  fee  attributable  to  such 

3  claim,  except  that  the  fee  awarded  under  such  paragraph 

4  may  not  exceed — 

5  "(A)      the     actual     cost     incurred     by     the 

6  nonprevaiUng  party  for  an  attorney's  fee  payable  to 

7  an   attorney  for   services   in   connection   with   such 

8  claim;  or 

9  "(B)    if   no    such    cost   was    incurred    by   the 

10  nonprevaihng  party  due  to  a  contingency  fee  agree- 

11  ment,  a  reasonable  cost  that  would  have  been  in- 

12  curred  by  the  nonprevaiUng  party  for  an  attorney's 

13  noncontingent  fee  payable  to  an  attorney  for  services 

14  in  connection  with  such  claim. 

15  "(3)   Notwithstanding  paragraphs  (1)  and  (2),  the 

16  court  in  its  discretion  may  refuse  to  award,  or  may  reduce 

17  the  amount  awarded  as,  an  attorney's  fee  under  paragraph 

18  (1)  to  the  extent  that  the  court  finds  special  circumstances 

19  that  make  an  award  of  an  attorney's  fee  determined  in 

20  accordance  with  such  subparagraph  unjust.". 

2 1  SEC.  102.  HONESTY  IN  EVIDENCE. 

22  (a)  Opinion  Testimony  by  Experts. — Rule  702  of 

23  the  Federal  Rules  of  Evidence  is  amended — 

24  (1)   by  inserting   "(a)   In   general."   before 

25  "If,  and 
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1  (2)  by  adding  at  the  end  the  following: 

2  "(b)  Adequate  basis  for  opinion.  Testimony  in 

3  the  form  of  an  opinion  by  a  witness  that  is  based  on  sci- 

4  entific  knowledge  shall  be  inadmissible  in  evidence  unless 

5  the  court  determines  that  such  opinion  is — 

6  "(1)  based  on  scientifically  vaUd  reasoning;  and 

7  "(2)  sufficiently  reliable  so  that  the  probative 

8  value  of  such  evidence  outweighs  the  dangers  speci- 

9  fied  in  rule  403. 

10  "(c)  Disqualification.  Testimony  by  a  witness 

11  who  is  quahfied  as  described  in  subsection  (a)  is  inadmis- 

12  sible  in  evidence  if  such  witness  is  entitled  to  receive  any 

13  compensation  contingent  on  the  legal  disposition  of  any 

14  claim  with  respect  to  which  such  testimony  is  offered.". 

1 5  SEC.  103.  PRODUCT  LIABILITY  REFORM. 

16  (a)  Applicability  and  Preemption. — This  section 

17  governs  any  product  liabUity  action  brought  in  any  State 

18  or  Federal  Court  against  any  manufacturer  or  seller  of 

19  a  product  on  any  theory  for  harm  caused  by  the  product. 

20  This  section  supersedes  State  law  only  to  the  extent  that 

21  State  law  applies  to  an  issue  covered  by  this  section.  Any 

22  issue  that  is  not  covered  by  this  section  shall  be  governed 

23  by  otherwise  appUcable  State  or  Federal  law. 

24  (b)   Liability  Rules  Applicable  to  Product 

25  Sellers. — 
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1  (1)   General  rule. — Except  as  provided  in 

2  paragraph  2,  in  a  product  liability  action,  a  product 

3  seller  shall  be  liable  to  a  claimant  for  harm  only  if 

4  the  claimant  estabUshes  that — 

5  (A)(i)  the  product  which  allegedly  caused 

6  the  harm  complained  of  was  sold  by  the  product 

7  seller, 

8  (ii)  the  product  seller  failed  to  exercise  rea- 

9  sonable  care  with  respect  to  the  product,  and 

10  (iii)  such  failure  to  exercise  reasonable  care 

1 1  was  a  proximate  cause  of  the  claimant's  harm, 

12  (B)(i)  the  product  seller  made  an  express 

13  warranty  applicable  to  the  product  which  alleg- 

14  edly  caused  the  harm  complained  of,  independ- 

15  ent  of  any  express  warranty  made  by  the  manu- 

16  facturer  as  to  the  same  product, 

17  (ii)  the  product  failed  to  conform  to  the 

18  warranty,  and 

19  (iii)  the  failure  of  the  product  to  conform 

20  to  the  warranty  caused  the  claimant's  harm,  or 

21  (C)   the  product  seller  engaged  in  inten- 

22  tional  wrongdoing  as  determined  under  appUca- 

23  ble  State  law  and  such  intentional  wrongdoing 

24  was  a  proximate  cause  of  the  harm  complained 

25  of  by  the  claimant. 

'  sHR  10  IH         • 
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1  For  purposes  of  subparagraph  (A)(ii),  a  product  sell- 

2  er  shall  not  be  considered  to  have  failed  to  exercise 

3  reasonable   care  with   respect  to   a  product  based 

4  upon  an  alleged  failure  to  inspect  a  product  where 

5  there  was  no  reasonable  opportunity  to  inspect  the 

6  product  .in  a  manner  which  would,  in  the  exercise  of 

7  reasonable   care,    have   revealed   the   aspect   of  the 

8  product  which  allegedly  caused  the  claimant's  harm. 

9  (2)  Special  rule. — In  a  product  Uabihty  ac- 

10  tion,  a  product  seller  shall  be  hable  for  harm  to  the 

11  claimant  caused  by  such  product  as  if  the  product 

12  seller  were  the  manufacturer  of  such  product  if — 

13  (A)    the    manufacturer   is   not    subject   to 

14  service  of  process  under  the  laws  of  the  State 

15  in  which  the  claimant  brings  the  action,  or 

16  (B)  the  court  determines  that  the  claimant 

17  would  be  unable  to  enforce  a  judgment  against 

18  the  manufacturer. 

19  (c)  Limitations  on  Punitive  Damages. — 

20  (1)  General  limitation. — Punitive  damages 

21  maj,  to  the  extent  permitted  by  applicable  State  law, 

22  be  awarded  against  a  manufacturer  or  product  seller 

23  in  a  product  liability  action  if  the  claimant  estab- 

24  lishes   by  clear   and   convincing  evidence   that   the 
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1  harm  suffered  was  the  result  of  conduct  manifesting 

2  actual  malice. 

3  (2)  Limitation  on  amount. — The  amount  of 

4  punitive  damages  that  may  be  awarded  for  a  claim 

5  in  any  civil  action  subject  to  this  section  shall  not 

6  exceed  3  times  the  amount  awarded  to  the  claimant 

7  for   the   economic   injury   on   which    such   claim   is 

8  based,  or  $250,000,  whichever  is  greater. 

9  (d)  Several  Liability  for  Noneconomic  Dam- 

10  ages. — In  any  product  liabihty  action,  the  liability  of  each 

1 1  manufacturer  or  seller  of  the  product  involved  in  such  ac- 

12  tion  shall  be  several  only  and  shall  not  be  joint  for  non- 
13  economic  damages.  Such  manufacturer  or  seller  shall  be 

14  Uable  only  for  the  amount  of  noneconomic  damages  allo- 

15  cated  to  such  manufacturer  or  seller  in  direct  proportion 

16  to  such  manufacturer's  or  such  seller's  percentage  of  re- 

17  sponsibihty  as  determined  by  the  trier  of  fact. 

1 8  (e)  Definitions. — For  purposes  of  this  section — 

19  (1)  the  term  "claimant"  means  any  person  who 

20  brings  a  product  hability  action  and  any  person  on 

21  whose  behalf  s^ch  an  action  is  brought,  including 

22  such  person's  decedent  if  such  an  action  is  brought 

23  through  or  on  behalf  of  an  estate  or  such  person's 

24  legal  representative  if  it  is  brought  through  or  on  be- 

25  half  of  a  minor  or  incompetent, 
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1  (2)  the  term  "malice"  means  conduct  that  is 

2  either — 

3  (A)  specifically  intended  to  cause  serious 

4  personal  injury,  or 

5  (B)  carried  out  with  both  a  flagrant  indif- 

6  ference  to  the  rights  of  the  claimant  and  an 

7  awareness  that  such  conduct  is  Ukely  to  result 

8  in  serious  personal  injury, 

9  (3)  with  respect  to  a  product,  the  term  "manu- 

10  facturer"  means — 

11  (A)  any  person  who  is  engaged  in  a  busi- 

12  ness  to  produce,  create,  make,  or  construct  the 

13  product    and   who   designs    or   formulates    the 

14  product  or  has  engaged  another  person  to  de- 

15  sign  or  formulate  the  product, 

16  (B)  a  product  seller  of  the  product  who, 

17  before  placing  the  product   in  the   stream   of 

18  commerce — 

19  (i)  designs  or  formulates  or  has  en- 

20  gaged  another  person  to  design  or  formu- 

21  late   an   aspect  of  the  product  af^er  the 

22  product  was  initially  made  by  another,  and 

23  (ii)  produces,  creates,  makes,  or  con- 

24  structs  such  aspect  of  the  product,  or 
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1  '  (C)    any  product   seller   not   described   in 

2  subparagraph  (B)  which  holds  itself  out  as  a 

3  manufacturer  to  the  user  of  the  product, 

4  (4)  the  term  "product"— 

5  (A)  means  any  object,  substance,  mixture, 

6  or  raw  material  in  a  gaseous,  liquid,  or  solid 

7  state — 

8  (i)  which  is  capable  of  delivery  itself, 

9  in  a  mixed  or  combined  state,  or  as  a  com- 

10  ponent  part  or  ingredient, 

1 1  (ii)  which  is  produced  for  introduction 

12  into  trade  or  commerce, 

13  (iii)     which    has     intrinsic     economic 

14  value,  and 

15  (iv)  which  is  intended  for  sale  or  lease 

16  to  persons  for  commercial  or  personal  use, 

17  and 

18  (B)  does  not  include — 

19  (i)     human    tissue,     human     organs, 

20  human  blood,  and  human  blood  products, 

21  or 

22  (ii)   electricity,   water  delivered   by  a 

23  utihty,  natural  gas,  or  steam, 

24  (5)  the  term  "product  seller" — 

25  (A)  means  a  person — 
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1  (i)  who  sells,  distributes,  leases,  pre- 

2  pares,  blends,  packages,  or  labels  a  product 

3  or  is  otherwise  involved  in  placing  a  prod- 

4  uct  in  the  stream  of  commerce,  or 

5  (ii)  who  installs,  repairs,  or  maintains 

6  the  harm-causing  aspect  of  a  product,  and 

7  (B)  does  not  include — 

8  (i)  a  manufacturer, 

9  (ii)  a  seller  or  lessor  of  real  property, 

10  (iii)  a  provider  of  professional  services 

11  in  any  case  in  which  the  sale  or  use  of  a 

12  product  is  incidental  to  the  transaction  and 

13  the  essence  of  the  transaction  is  the  fur- 

14  nishing  of  judgment,  skill,  or  services, 

15  (iv)  any  person  who  acts  only  in  a  fi- 

16  nancial  capacity  with  respect  to  the  sale  of 

17  a  product,  or 

18  (v)  any  person  who  leases  a  product 

19  under  a  lease  arrangement  in  which  the  se- 

20  lection,  possession,  maintenance,  and  oper- 

21  ation  of  the  product  are  controlled  by  a 

22  person  other  than  the  lessor, 

23  (6)  the  term  'punitive  damages'  means  damages 

24  in  addition  to  compensation  for  actual  injury  suf- 

25  fered,  for  purposes  of  imposing  punishment  for  con- 
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1  duct  engag:ed  in  with  malice  and  to  deter  similar  fu- 

2  ture  conduct,  but  such  term  does  not  include  com- 

3  pensation  for  actual  injury,  and 

4  (7)  the  term  "State"  means  any  State  of  the 

5  United  States,  the  District  of  Columbia,  the  Com- 

6  monwealth    of    Puerto    Rico,    the    Virgin    Islands, 

7  Guam,  American  Samoa,  the  Northern  Mariana  Is- 

8  lands,  the  Trust  Territory'  of  the  Pacific  Islands,  and 

9  any    other    territon.'    or    possession    of   the    United 
10  States,  or  any  political  subdi\ision  thereof. 

1  1  SEC.  104.  ATTORNEY  ACCOUNTABILITY. 

12  (a)  TiUTii  IN  Attorneys'  Fees. — It  is  the  sense 

13  of  the  Congress  that  each  State  should  require,  under  pen- 

1 4  alty  of  law,  each  attorney  admitted  to  practice  law  in  such 

1 5  State  to  disclose  in  wTiting,  to  any  client  uith  whom  such 

16  attorney  has  entered  into  a  contingency  fee  agi-eement — 

17  (1)  the  actual  services  performed  for  such  client 

18  in  connection  with  such  agreement,  and 

19  (2)   the  precise   number  of  hours  actually  ex- 

20  pended  by  such  attorney  in  the  performance  of  such 

21  senices. 

22  (b)  ^LMENDMENT  TO  THE  pEDElLVi.  xilLES  OF  CHTL 

23  PK(j('El)rHE. — Rule  11(c)  of  the  Federal  Rules  of  Civil 

24  Procedure  (28  U.S.C.  App.)  is  amended — 
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1  (1)  in  the  matter  preceding  siibdi\ision  (1)  I)v 

2  striking  "may"  and  inserting  ''shall"; 

3  (2)  in  the  penultimate  sentence  of  subdi\ision 

4  (1)(A)  by  striking  "may"  and  inserting  "shall":  and 

5  (3)  in  subdi\ision  (2) — 

6  (A)  by  amending  the  first  sentence  to  read 

7  as  follows:  "A  sanction  imposed  for  a  \iolation 

8  of  this  i-ule  shall  be  sufficient  to  deter  repetition 

9  of  such  conduct  or  comparable  conduct  by  oth- 

10  ers  similarly  situated,   and  to  compensate  the 

11  parties   that  were   injured   by   such   conduct.": 

1 2  and 

13  (B)  in  the  second  sentence  by  striking  ". 

14  if  imposed  on  motion  and  warranted  for  effec- 

15  tive  deterrence,". 

1 6  SEC.  105.  NOTICE  REQUIRED  BEFORE  COMMENCEMENT  OF 

1 7  CIVIL  ACTION. 

18  Chapter  99  of  title  28,  United  States  Code  is  amend- 

1 9  ed  by  adding  at  the  end  the  follo\\ing: 

20  §  1632.  Notice  required  before  coininenceinent  of  civil 

21  action 

22  "(a)  Dismissal  of  CmL  Action. — Except  as  pro- 

23  \ided  in  subsection  (c),  the  district  court  in  which  a  ci\il 

24  action  is  commenced  shall  dismiss  such  action  with  respect 

25  to  a  defendant,  without  prejudice,  if — 
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1  "(1)  not  later  than  60  days  after  such  action  is 

2  commenced,  the  defendant  files  a  motion  to  dismiss 

3  such  action  on  the  basis  that  the  plaintiff  failed  to 

4  comply  with  the  requirement  specified  in  subsection 

5  (b);  and 

6  "(2)  the  plaintiff  fails  to  establish  that  before 

7  commencing  such  action  the  plaintiff  complied  ^\^th 

8  such  requirement. 

9  "(b)  Requirement. — Not  less  than  30  days  before 

10  commencing  a  ci\il  action  in  a  district  court  of  the  United 

1 1  States,  the  plaintiff  shall  transmit  (by  1st  class  mail,  post- 

1 2  age  prepaid,  or  contract  for  deliveiy  by  any  company  that 

13  in  its  regiilar  course  of  business  physically  delivers  cor- 

14  respondence  as  a  commercial  senice  to  the  public)  to  the 

15  defendant  (at  an  address  reasonably  calculated  to  pro\ide 

16  actual  notice  to  such  defendant)  a  \vTitten  statement  speci- 

17  tying  the  particular  claims  alleged  in  such  action  and  the 

1 8  amount  of  damages  claimed  in  such  action. 

19  "'(c)   ExCEPTio.xs. — Subsection   (a)   shall  not  apply 

20  with  respect  to  any  ci\il  action — 

21  "(1)  to  seize  or  forfeit  assets  subject  to  forfeit- 

22  ure; 

23  "(2)  commenced  under  title  11  of  the  United 

24  States  Code; 
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1  "(3)  commenced  to  establish  a  receivership  or 

2  conservatorship; 

3  "(4)  based  on  the  insolvency  of  the  defendant, 

4  or  the  need  to  liquidate  assets  of  the  defendant  to 

5  satisfy  any  requirement  under  Federal  law; 

6  "(5)  if  assets  that  are  subject  to  such  action  or 

7  that  would  satisfy  a  judgment  in  such   action   are 

8  likely  to  be  removed,  dissipated,  or  destroyed  by  the 

9  defendant; 

10  "(6)  if  the  defendant  is  likely  to  flee; 

11  "(7)  if  prior  \\Titten  notice  of  the  filing;  of  such 

12  action  is  required  by  any  other  law; 

13  "(8)  to  enforce  a  ei\'il  investigative  demand  or 

14  an  administrative  summons: 

15  "(9)  if  such  action  is — 

16  "(A)  to  foreclose  a  lien; 

17  "(B)    to    obtain    a    temporary'    restraining; 

18  order  or  preliminar}'  injunction;  or 

19  "(C)  to  prevent  the  fraudulent  conveyance 

20  of  property;  or 

21  "(10)     if    such     action     involves     exigent    cir- 

22  cumstances    that    compel    immediate    resort    to    the 

23  court. 

24  "(d)  Statute  of  Limitations. — 
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1  "(1)  Suspension  Before  Commencement  of 

2  Action. — If  the  statute  of  limitations  applicable  to 

3  a  claim  would  expire  in  the  30-day  period  beginnino; 

4  on   the  date  the  plaintiff  transmits  the   notice  re- 

5  quired  by  subsection  (b),  such  statute  shall  be  sus- 

6  pended — 

7  "(A)  during:  such  30-day  period;  or 

8  "(B)   during  the  90-day  period  beginning- 

9  on  the  date  the  plaintiff  so  transmits  such  no- 

10  tice   if,   in   such   30-day  period,   the  parties  to 

1 1  such  action  so  a^ee  in  writing*. 

12  "(2)    Filing   Cwil   Action   After    Dismis- 

13  SAL.— If— 

14  "(A)  a  ci\il  action  is  timely  commenced  in 

1 5  a  district  court  with  respect  to  a  claim; 

16  "(B)  such  action  is  dismissed  under  sub- 

17  section  (a);  and 

18  "(C)  the  statute  of  limitations  applicable  to 

19  such  claim  expires  before  the  expiration  of  the 

20  60-day  period  be^nning  on  the  date  such  action 
"1  is  dismissed; 

22  then  the  plaintiff  in  such  action  may  commence  a 

23  ci\il  action  based  on  such  claim  in  such  60-day  pe- 

24  riod  notwithstanding  such  statute.". 


•HR  10  EH 


18 


16 

1  (b)  Conforming  A^mexdmext. — Chapter  99  of  title 

2  28,  United  States  Code,  is  amended  in  the  table  of  sec- 

3  tions  by  adding  at  the  end  the  follo\nng': 

"1632.  Notice  required  before  commencement  of  ci\il  action.". 

4  SEC.  106.  HOUSE  COMMITTEE  REPORTS. 

5  Clause  2(1)  of  rule  XI  of  the  Rules  of  the  House  of 

6  Representatives  is  amended  by  adding-  at  the  end  the  fol- 

7  lo\ving  new  subparagraph: 

8  "(8)  Each  report  of  a  committee  on  each  bill  or  joint 

9  resolution  of  a  public  character  reported  by  that  commit- 

10  tee  shall  include  the  follo\\ing  information  regarding  that 

1 1  bill  or  joint  resolution: 

12  "(A)  Wliether  that  bill  or  joint  resolution  pre- 

13  empts  the  law  of  any  State. 

14  "(B)    The   retroactive    applicability,    if  any,    of 

15  that  bill  or  joint  resolution. 

16  "(C)  Wliether  that  bill  or  joint  resolution  cre- 

17  ates  any  private  cause  of  action  and,  if  so,  a  descinp- 

18  tion  of  that  relief  and  the  terms  and  conditions  for 

19  awarding  attorneys  fees,  if  any. 

20  "(D)  The  applicability,   if  any,  of  that  bill  or 

21  joint  resolution  to  the  Federal  Government  or  any  of 

22  its  agencies  or  instrumentalities.". 
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1  SEC.  107.  AMENDMENT  TO  RACKETEER  INFLUENCED  AND 

2  CORRUPT  ORGANIZATIONS  ACT. 

3  Section  1964(c)  of  title  18,  United  States  Code,  is 

4  amended  by  inserting  ",  except  that  no  person  may  bring 

5  an  action  under  this  provision  if  the  racketeering  acti\ity, 

6  as  defined  in  section  1961(1)(D),  involves  conduct  action- 

7  able  as  fraud  in  the  purchase  or  sale  of  securities"  before 

8  the  period. 

9  SEC.     108.    EFFECTIVE    DATE;    APPLICATION    OF    AMEND- 

10  MENTS. 

11  (a)  Effecth'E  Date. — Except  as  pro\-ided  in  sub- 

12  .sections  (b)  and  (c),  this  title  and  the  amendments  made 

13  by  this  title  shall  take  effect  on  the  first  day  of  the  first 

14  month  beginning  more  than  180  days  "after  the  date  of 

1 5  the  enactment  of  this  Act. 

16  (b)  Product  Liabilit\'. — Section  103  shall  apply 

17  only  with  respect  to  claims  arising  after  the  effective  date 

18  of  this  title. 

19  (c)  Application  of  Amendments. — 

20  (1)  The  amendments  made  by  sections  101  and 

21  105   shall   apply  only  with  respect  to   civil   actions 

22  commenced  after  the  effective  date  of  this  title. 

23  (2)  The  amendments  made  by  section  102  shall 

24  apply  only  with  respect  to  cases  in  which  a  trial  has 

25  commenced  after  the  effective  date  of  this  title. 

HR  10  IH 3 


20 

18 

1  (3)  The  amendment  made  by  section  106  shall 

2  apply  to  bills  and  joint  resolutions  reported  by  any 

3  committee  at  least  30  calendar  days  after  the  date 

4  of  enactment  of  this  Act. 

5  TITLE  II— REFORM  OF  PRIVATE 

6  SECURITIES  LITIGATION 

7  SEC.  201.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

8  (a)  Short  Title. — This  Act  may  be  cited  as  the 

9  "Securities  Litigation  Reform  Act". 

10  (b)  T^VBLE  OF  Contexts. — The  table  of  contents  for 

11  this  Act  is  as  follows: 

Sec.  201.   Short  title:  table  of  contents. 

Sec.  202.   Pre-'entioti  of  lawyer-driven  litigation. 

(a)  Plaintiff  steering  committees  to  ensure  client  control  of  law- 

suits. 

(b)  Full  disclosure  of  propcsed  class  action  settlements. 
Sec.  20iJ.   Prevention  of  abusive  practices  that  foment  litigation. 


Sec.  204 
Sec.  205 
Sec.  206 
Sec.  207 
Sec.  208 


Prevention  of  "fishing  expedition"  lawsuits. 
Establishment  of  "safe  harbor"  for  predictive  statements. 
Alternative  dispute  resolution  procedure. 
Rule  of  construction. 
Effective  date. 


1  2  SEC.  202.  PREVENTION  OF  LAWYER-DRIVEN  LITIGATION. 

13  (a)  PL.UXTIFF  Steering  Committees  To  Ensure 

14  Client   Control   of   Lawsuits. — The   Securities   Ex- 

15  change  Act  of  1934  (15  U.S.C.  78a  et  seq.)  is  amended 

16  by  adding  at  the  end  the  following  new  section: 

17  "SEC.  36.  GUARDIAN  AD  LITEM  AND  CLASS  ACTION  STEER- 

18  ING  COMMITTEES. 

19  "(a)  GuAKDiAN  Ad  Litem. — Except  as  pro\ided  in 

20  subsection  (b),  not  later  than  10  days  after  certifv'ing  a 
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1  plaintiff  class  in  any  private  action  brought  under  this 

2  title,  the  court  shall  appoint  a  guardian  ad  litem  for  the 

3  plaintiff  class  from  a  list  or  lists  provided  by  the  parties 

4  or  their  counsel.  The  guardian  ad  litem  shall  direct  counsel 

5  for  the  class  as  set  forth  in  this  section  and  perform  such 

6  other  functions  as  the  court  may  specify.  The  court  shall 

7  apportion  the  reasonable  fees  and  expenses  of  the  giiard- 

8  ian  ad  litem  among  the  parties.  Court  appointment  of  a 

9  guardian  ad  litem  shall  not  be  subject  to  interlocutoiy  re- 

10  \iew. 

1 1  "(b)  CL.VSS  Action  Steering  Committee. — Sub- 

12  section  (a)  shall  not  apply  if,  not  later  than  10  days  after 

1 3  certifying  a  plaintiff  class,  on  its  o\\n  motion  or  on  motion 

1 4  of  a  member  of  the  class,  the  court  appoints  a  committee 

15  of  class  members  to  direct  counsel  for  the  class  (hereafter 

16  ill  this  .section  referred  to  as  the  'plaintiff  steering  commit- 

17  tee')  and  to  perform  such  other  functions  as  the  court  may 

1 8  specify,  (^ourt  appointment  of  a  plaintiff  steering  commit- 

19  tee  shall  not  be  subject  to  interlocutory'  review. 

20  "(c)  Membership  of  Plaintiff  Steering  Com- 

21  mittee. — 

22  "(1)  qu.vlifications. — 

23  "(A)  Number. — A  plaintiff  steering  com- 

24  mittee  shall  consist  of  not  fewer  than  5  class 
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1  members,  willing  to  sen^e,  who  the  court  be- 

2  lieves  will  fairly  represent  the  class. 

3  "(B)    Ownership   interests. — Members 

4  of  the  plaintiff  steering  committee  shall   have 

5  cumulatively  held  during  the  class  period   not 

6  less  than — 

7  "(i)  the  lesser  of  5  percent  of  the  se- 

8  curities  which  are  the  subject  matter  of  the 

9  litigation  or  securities  which  are  the  sub- 

10  ject  matter  of  the  litigation  with  a  market 

11  value  of  $10,000,000;  or 

12  "(ii)  such  smaller  percentage  or  dollar 

13  amount    as    the    court    finds    appropriate 

14  under  the  circumstances. 

15  "(2)  NA.MED  PLAINTIFFS. — Class  members  who 

16  are  named  plaintiffs  in  the  litigation  may  sen-e  on 

17  the  plaintiff  steering  committee,  but  shall  not  com- 

18  prise  a  majority  of  the  committee. 

19  "(3)  Noncompensation  of  members. — Mem- 

20  bers  of  the  plaintiff  steering  committee  shall  sen^e 

21  without  compensation,  except  that  any  member  may 

22  apply  to  the  court  for  reimbursement  of  reasonable 

23  out-of-pocket  expenses  from  any  common  fund  es- 

24  tablished  for  the  class. 
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1  "(4)   Meetings. — The   plaintiff  steering  com- 

2  mittee  shall  conduct  its  business  at  one  or  more  pre- 

3  viously    scheduled    meetings    of   the    committee,    of 

4  which   prior   notice   shall   have   been    given   and   at 

5  which  a  majority  of  its  members  are  present  in  per- 

6  son   or  by  electronic  communication.   The  plaintiff 

7  steering  committee  shall  decide  all  matters  within  its 

8  authority  by  a  majority  vote  of  all  members,  except 

9  that  the   committee   may  determine   that   decisions 

10  other  than  to  accept  or  reject  a  settlement  offer  or 

1 1  to  employ  or  dismiss  counsel  for  the  class  may  be 

12  delegated  to  one  or  more  members  of  the  committee, 

13  or  may  be  voted  upon  by  committee  members  seria- 

14  tim,  without  a  meeting. 

15  "(5)  Right  of  nonmembers  to  be  he^vrd. — 

16  A  class  member  who  is  not  a  member  of  the  plaintiff 

17  steering  committee  may  appear  and  be  heard  by  the 

18  court  on  any  issue  in  the  action,  to  the  same  extent 

19  as  any  other  party. 

20  "(d)   Functions   of  Guardian  Ad   Litem  and 

21  Plaintiff  Steering  Committee. — 

22  "(1)  Direct  counsel. — The  authority  of  the 

23  guardian  ad  litem  or  the  plaintiff  steering  committee 

24  to  direct  counsel  for  the  class  shall  include  all  pow- 

25  ers  normally  permitted  to  an  attorney's  client  in  liti- 
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1  gation,  including  the  authority  to  retain  or  dismiss 

2  counsel  and  to  reject  offers  of  settlement,  and  the 

3  preliminary  authority  to  accept  an  offer  of  settle- 

4  ment,  subject  to  the  restrictions  specified  in  para- 

5  graph  (2).  Dismissal  of  counsel  other  than  for  cause 

6  shall  not  limit  the  ability  of  counsel  to  enforce  any 

7  contractual  fee  agreement  or  to  apply  to  the  court 

8  for  a  fee  award  from  any  common  fund  established 

9  for  the  class. 

10  "(2)  Settlement  offers. — If  a  guardian  ad 

1 1  litem  or  a  plaintiff  steering  committee  gives  prelimi- 

12  nary  approval  to  an  offer  of  settlement,  the  guardian 

13  ad  litem  or  the  plaintiff  steering  committee  may  seek 

14  approval  of  the  offer  by  a  majority  of  class  members 

1 5  if  the  committee  determines  that  the  benefit  of  seek- 

16  ing  such  approval  outweighs  the  cost  of  soliciting  the 

17  approval  of  class  members. 

18  "(e)  Immunity  From  Civil  Llybility;  Removal. — 

19  .Vny  {)erson  sei-ving  as  a  guardian  ad  litem  or  as  a  member 

20  of  a  plaintiff  steering  committee  shall  be  immune  from  any 

21  ci\il  liability  arising  from  such  senice.  The  court  may  re- 

22  move  a  guardian  ad  litem  or  a  member  of  a  plaintiff  steer- 

23  ing  committee  for  good  cause  sho^vn. 

24  "(f)  Effect  on  Other  LiVW. — This  section  does  not 

25  affect  any  other  pro\ision  of  law  concerning  class  actions 
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1  or  the  authority  of  the  court  to  give  final  approval  to  any 

2  offer  of  settlement.". 

3  (b)  Full  Disclosure  of  Proposed  Cl^vss  Action 

4  Settlements. — Section  21  of  the  Securities  Exchange 

5  Act  of  1934  (15  U.S.C.  78u)  is  amended  by  adding  at 

6  the  end  the  following  new  subsection: 

7  "(i)  Disclosure  of  Settlement  Terms  to  Cl.vss 

8  Members. — In  any  private  action  under  this  title  that  is 

9  certified  as  a  class  action  pursuant  to  the  Federal  Rules 

10  of  Ci\il  Procedure,  a  proposed  settlement  agreement  that 

1 1  is  published  or  otherwise  disseminated  to  the  class  shall 

12  include  the  follo\ving  statements: 

13  "(1)  Statement  of  potentlvl  outcome  of 

14  CASE. — 

15  "(A)  Agreement  on  .uiount  of  d.ui- 

16  AGES  .VXD  likelihood  OF  PREVAILING. — If  the 

17  settling  parties  agree  on  the  amount  of  dam- 

18  ages  per  share  that  would  be  recoverable  if  the 

19  plaintiff  prevailed  on  each  claim  alleged  under 

20  this  title  and  the  likelihood  that  the  plaintiff 

21  would  prevail — 

22  "(i)     a     statement     concerning     the 

23  amount  of  such  potential  damages;  and 

24  "(ii)  a  statement  concerning  the  prob- 

25  ability  that  the  plaintiff  would  prevail  on 
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1  the  claims  alleged  under  this  title  and  a 

2  brief  explanation  of  the  reasons  for  that 

3  conclusion. 

4  "(B)    Disagreement    on    amount    of 

5  DAMAGES  OR  LIKELIHOOD  OF  PREVAILING. — If 

6  the  parties  do  not  agree  on  the  amount  of  dam- 

7  ages  per  share  that  would  be  recoverable  if  the 

8  plaintiff  prevailed  on  each  claim  alleged  under 

9  this  title  or  on  the  likelihood  that  the  plaintiff 

10  would  prevail  on  those  claims,  or  both,  a  state- 

11  ment  from  each  settling  party  concerning  the 

12  issue  or  issues  on  which  the  parties  disagree. 

13  "(C)  Inadmissibility  for  certain  pur- 

14  POSES. — Statements  made  in  accordance  with 

15  subparagraphs  (A)  and  (B)  shall  not  be  admis- 

16  sible  for  purposes  of  any  Federal  or  State  judi- 

17  cial  or  administrative  proceeding. 

18  "(2)    Statement   of   attorneys'    fees   or 

19  costs  sought. — If  any  of  the  settling  parties  or 

20  their  counsel  intend  to  apply  to  the  court  for  an 

21  award  of  attorneys'  fees  or  costs  from  any  fund  es- 

22  tablished  as  part  of  the  settlement,  a  statement  indi- 

23  eating  which  parties  or  counsel  intend  to  make  such 

24  an  apphcation,  the  amount  of  fees  and  costs  that 

25  will  be  sought  (including  the  amount  of  such  fees 
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1  and  costs  determined  on  a  per-share  basis,  togetlier 

2  with  the  amount  of  the  settlement  proposed  to  be 

3  distributed  to  the  parties  to  suit,  determined  on  a 

4  per-share  basis),  and  a  brief  explanation  of  the  basis 

5  for  the  application.  Such  information  shall  be  clearly 

6  summarized  on  the  cover  page  of  any  notice  to  a 

7  party  of  a  proposed  or  final  settlement. 

8  "(3)     Idextificatio.x     op     i^wters'     rep- 

9  RESEXTATIVES. — The  name  and  address  of  one  or 

1 0  more  representatives  of  counsel  for  the  plaintiff  class 

1 1  who  will  be  reasonably  available  to  answer  wTitten 

1 2  questions  from  class  members  concerning  an}'  matter 

13  contained  in  any  notice  of  settlement  published  or 

14  otherwise  disseminated  to  class  members. 

15  "(4)  Other  information. — Such  other  infor- 

16  mation  as  may  be  required  by  the  court,  or  by  any 

1 7  guardian  ad  litem  or  plaintiff  steering  committee  ap- 

18  pointed  by  the  court  pursuant  to  this  section.". 

19  (c)  Prohibition  on  Attorneys'  Fees  PiUD  From 

20  Commission  Disgorgement  Funds. — Section  21(d)  of 

21  the  Securities  Exchange  Act  of  1934  (15  U.S.C.  78u(d)) 

22  is  amended  by  adding  at  the  end  the  following  new  para- 

23  graph: 

24  "(4)  Prohibition  on  attorneys'  fees  paid 

25  FRO.M   CO.M.MISSION  DISGORGEMENT  FUNDS. — Except 
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1  as  otherwise  ordered  by  the  court,  funds  disgorged 

2  as  the  result  of  an  action  brought  by  the  Commis- 

3  sion  in  Federal  court,  or  of  any  Commission  admin- 

4  istrative  action,  shall  not  be  distributed  as  pa3TTient 

5  for  attorneys'  fees  or  expenses  incurred  by  private 

6  parties  seeking  distribution  of  the  disgorged  funds.". 

7  SEC.  203.  PREVENTION  OF  ABUSIVE  PRACTICES  THAT  FO- 

8  MENT  LITIGATION. 

9  (a)  Additional  Provisions  Applicable  to  Cl.vss 

10  Actions. — Section  21  of  the  Securities  Exchange  Act  of 

11  1934  (15  U.S.C.  78u)  is  further  amended  by  adding  at 

12  the  end  the  folloAving  new  subsections: 

13  "(j)  Elimination  of  Bonus  Payments  to  Na.med 

14  Pi^untiffs  in  Class  Actions. — In  any  private  action 

15  under  this  title  that  is  certified  as  a  class  action  pursuant 

16  to  the  Federal  Rules  of  Ci\'il  Procedure,  the  portion  of 

17  any  final  judgment  or  of  any  settlement  that  is  awarded 

18  to  class  plaintiffs  serving  as  the  representative  parties 

19  shall  be  equal,  on  a  per  share  basis,  to  the  portion  of  the 

20  final  judgment  or  settlement  awarded  to  all  other  members 

21  of  the  class.  Nothing  in  this  subsection  shall  be  construed 

22  to  limit  the  award  to  any  representative  parties  of  actual 

23  expenses  (including  lost  wages)  relating  to  the  representa- 

24  tion  of  the  class. 
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1  "(k)  Requirement  That  NaiMED  Plaintiff  ILv\Ti: 

2  Meaningful  Investment. — In  any  private  action  under 

3  this  title,  in  order  for  a  plaintiff  or  plaintiffs  to  obtain 

4  certification  as  representatives  of  a  class  of  investors  piir- 

5  suant  to  the  Federal  Rules  of  Ci\al  Procedure,  the  plaintiff 

6  or  plaintiffs  must  show  that  they  owiied,  in  the  aggregate, 

7  at  the  beginning  of  the  time  period  in  which  \iolations  of 

8  this  title  are  alleged  to  have  occurred,  not  less  than  the 

9  lesser  of — 

10  "(1)  1  percent  of  the  class  of  securities  which 

1 1  are  the  subject  of  the  litigation;  or 

12  "(2)  $10,000  (in  market  value)  of  such  securi- 

13  ties. 

14  "(1)     Restrictions    on    Professional    Pl.un- 

15  tiffs. — A  person  may  be  a  named  plaintiff,  or  officer,  di- 

16  rector,  fiduciarv^  or  beneficiars^  of  a  named  plaintiff,  in 

17  no   more   than   5   class   actions  filed   during  any  3-\'ear 

18  period. 

19  "(m)   Loser's  Liability  for  Attorneys'  Fees 

20  .VXD  Costs  of  Suit. — 

21  "(1)  Payment  by  losing  p^vrty. — If  the  court 

22  in  an\'  private  action  under  this  title  enters  a  final 

23  judgment  against  a  party  litigant  on  any  basis  other 

24  than  settlement,  the  court  shall,  upon  motion  by  the 

25  prevailing  party,  order  the  losing  party  to  pay  the 
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1  prevailing  party  reasonable  attorneys'  fees  and  other 

2  expenses  incurred  by  the  prevailing  party. 

3  "(2)  Time  for  application. — ^A  party  seeking 

4  an  award  of  fees  and  other  expenses  shall,  within  30 

5  days  of  a  final,  nonappealable  judgment  in  the  ac- 

6  tion,  submit  to  the  court  an  application  for  fees  and 

7  other  expenses. 

8  "(3)   Court   discretion. — The   court,   in   its 

9  discretion,  may  reduce  the  amount  to  be  awarded 

10  pursuant  to  this  section,  or  deny  an  award,  to  the 

1 1  extent  that  the  prevailing  party  during  the  course  of 

12  the  proceedings  engaged  in  conduct  that  unduly  and 

13  unreasonably  protracted  the  final  resolution  of  the 

14  matter  in  controversy. 

15  "(n)  Prevention  of  Abush^  Conflicts  of  In- 

16  terest. — In  any  private  action  under  this  title  that  is  eer- 

17  tified  as  a  class  action  pursuant  to  the  Federal  Rules  of 

18  Ci\il  Procedure,  if  a  party  is  represented  by  an  attorney 

19  who  directly  owns  or  otherwise  has  a  beneficial  interest 

20  in  the  securities  that  are  the  subject  of  the  litigation,  the 

2 1  court  shall  make  a  determination  of  whether  such  interest 

22  constitutes  a  conflict  of  interest  sufficient  to  disqualify  the 

23  attorney  from  representing  the  party. 

24  "(o)  Encouragement  of  Finality  in  Settle- 

25  ME  NT  Discharges. — 

•HR  10  IH 


31 


29 

1  "(1)  Discharge. — A  defendant  who  settles  any 

2  private  action  brought  under  this  title  at  any  time 

3  before  verdict  or  judgment  shall  be  discharged  from 

4  all  claims  for  contribution  brought  by  other  persons. 

5  Upon  entry'  of  the  settlement  by  the  court,  the  court 

6  shall  enter  a  bar  order  constituting  the  final  dis- 

7  charge  of  all  obligations  to  the  plaintiff  of  the  set- 

8  tling  defendant  arising  out  of  the  action.  The  order 

9  shall  bar  all  future  claims  for  contribution  or  indem- 

10  nity  arising  out  of  the  action — 

11  "(A)    by   nonsettling   persons    against   the 

1 2  settling  defendant;  and 

13  "(B)  by  the  settling  defendant  against  any 

14  nonsettling  defendants. 

15  "(2)   Reduction. — If  a  person  enters  into  a 

1 6  settlement  with  the  plaintiff  prior  to  verdict  or  judg- 

17  ment.  the  verdict  or  judgment  shall  be  reduced  by 

18  the  amount  paid  to  the  plaintiff  by  that  person. 

19  "(p)  Contribution  From  Non-P.vrties  in  Inter- 

20  ESTS  OF  Fairness. — 

21  "(1)  Right  of  contribution. — ^A  person  who 

22  becomes   liable   for  damages   in   any  private   action 

23  under  this  title  may  recover  contribution  from  any 

24  other   person   who,    if  joined    in    the   original    .suit, 

25  would  have  been  liable  for  the  same  damages. 
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1  "(2)  Statute  of  limitations  for  coxtribu- 

2  TION. — Once  judgment  has  been  entered  in  any  pri- 

3  vate  action  under  this  title  determining  habihty,  an 

4  action  for  contribution  must  be  brought  not  later 

5  than     6     months     after    the     entr}^     of     a     final, 

6  nonappealable  judgment  in  the  action. 

7  "(q)  Defendant's  Right  to  Speclvl  Verdicts 

8  Establishing  Scienter. — In  any  private  action  under 

9  this  title  in  which  the  plaintiff  may  recover  money  dam- 

10  ages,  the  court  shall,  when  requested  by  a  defendant,  sub- 

1 1  mit  to  the  jury  a  written  interrogatory  on  the  issue  of  each 

12  such  defendant's  state  of  mind  at  the  time  the  alleged  \io- 

13  lation  occurred.". 

14  (b)  Prohibition  of  Referral  Fees  Til-vt  Fo- 

15  MENT  Litigation. — Section  15(c)  of  the  Securities  Ex- 

16  change  Act  of  1934  (15  U.S.C.  78o(c))  is  amended  by  add- 

17  ing  at  the  end  the  following  new  paragraph: 

18  "(7)  Receipt  of  referral  fees. — No  broker 

19  or  dealer,  or  person  associated  with  a  broker  or  deal- 

20  er,  may  solicit  or  accept  remuneration  for  assisting 

21  an  attorney  in  obtaining  the  representation  of  any 

22  customer  in  any  private  action  under  this  title.". 
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1  SEC.   204.   PREVENTION   OF   "FISHING   EXPEDITION"   LAW- 

2  SUITS. 

3  The  Securities  Exchange  Act  of  1934  (15  U.S.C.  78a 

4  et  seq.)  is  amended  by  inserting  after  section  10  the  fol- 

5  lowing  new  section: 

6  -SEC.    lOA.   REQUIREMENTS   FOR   SECURITIES   FRAUD   AC- 

7  TIONS. 

8  "(a)  Scienter. — In  any  action  under  section  10(b), 

9  a  defendant  may  be  held  liable  for  money  damages  only 

10  on  proof — 

11  "(1)  that  the  defendant  made  an  untrue  state- 

12  ment  of  a  material  fact,  or  omitted  to  state  a  mate- 

13  rial  fact  necessary'  in  order  to  make  the  statements 

14  made,   in  light  of  the  circumstances  in  which  they 

15  were  made,  not  misleading;  and 

16  "(2)    that   the   defendant   knew   the   statement 

17  was  misleading  at  the  time  it  was  made,  or  inten- 

18  tionally  omitted  to  state  a  fact  knowing  that  such 

19  omission   would   render   misleading   the   statements 

20  made  at  the  time  they  were  made. 

21  "(b)  Requirement  for  Explicit  Ple^vdixg  .vxd 

22  Proof  of  Scienter. — In  any  action  under  section  10(b) 

23  in  which  it  is  alleged  that  the  defendant — 

24  "(1)   made  an  untrue  statement  of  a  material 

25  fact;  or 
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1  "(2)  omitted  to  state  a  material  fact  neeessarv' 

2  in  order  to  make  the  statements  made,  in  the  light 

3  of  the  circumstances  in  which  they  were  made,  not 

4  misleading; 

5  the  complaint  shall  allege  specific  facts  demonstrating  the 

6  state  of  mind  of  each  defendant  at  the  time  the  alleged 

7  violation  occurred.  The  complaint  shall  also  specify  each 

8  statement  or  omission  alleged  to  have  been  misleading, 

9  and  the  reasons  the  statement  or  omission  is  misleading. 

10  If  an  allegation  regarding  the  statement  or  omission  is 

11  made  on  information  and  belief,  the  complaint  shall  set 

12  forth  with  specificity  all  information  on  which  that  belief 

13  is  formed.  Failure  to  comply  fully  with  this  requirement 

14  shall  result  in  dismissal  of  the  complaint  for  failure  to 

15  state  a  cause  of  action. 

16  "(c)  Reliance. — In  any  action  arising  under  section 

17  10(b)  based  upon  a  material  misstatement  or  omission 

1 8  concerning  a  security,  the  plaintiff  must  prove  that  he  or 

19  she  had  actual  knowledge  of  and  actuaU}'^  relied  on  such 

20  statement  in  connection  with  the  purchase  or  sale  of  a  se- 

21  curity  and  that  the  misstatement  or  omission  proximately 

22  caused  (through  both  transaction  causation  and  loss  cau- 

23  sation)  any  loss  incurred  by  the  plaintiff. 

24  "(d)  Limits  on  Windfall  Damages. — In  any  ac- 

25  tion   arising  under  section    10(b)   based   on   a   material 
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1  misstatement  or  omission  concerning  a  security,  an  award 

2  of  damages  that  exceeds  the  price  paid  for  a  security  pur- 

3  chased  in  reUance  upon  a  material  misstatement  or  omis- 

4  sion  shall  not  exceed  the  lesser  of — 

5  "(1)  the  difference  bet\veen  the  price  paid  for 

6  the  security  which  was  purchased  in  reliance  upon  a 

7  material  misstatement  or  omission,  and  the  market 

8  value  of  the  security  immediately  after  dissemination 

9  to   the   market   of  information   which   corrects   the 

10  misstatement  or  omission;  and 

11  "(2)  the  difference  between  the  price  paid  for 

12  the  security  which  was  purchased  in  rehance  upon  a 

13  material  misstatement  or  omission,  and  the  price  at 

14  which  the  relying  party  sold  the  security  after  dis- 

15  semination        of       information        correcting        the 

16  misstatement  or  omission.". 

17  SEC.  205.  ESTABLISHMENT  OF  "SAFE  HARBOR"  FOR  PRE- 

18  DICTIVE  STATEMENTS. 

19  (a)  Consideration  of  Regulatory  or  Legisla- 

20  TFV^  Changes. — In  consultation  with  investors  and  issu- 

21  ers  of  securities,  the  Securities  and  Exchange  Commission 

22  shall  adopt  or  amend  its  rules  and  regulations  to  create — 

23  (1)  clear  and  objective  criteria  that  the  Com- 

24  mission  finds  sufficient  for  the  protection  of  inves- 

25  tors,  compliance  with  which  shall  be  readily  ascer- 
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1  tainable  by  issuers  prior  to  issuance  of  securities,  by 

2  which  forward-looking  statements  concerning  the  fu- 

3  ture  economic  performance  of  an  issuer  of  securities 

4  registered  under  section   12   of  the  Securities  Ex- 

5  change  Act  of  1934  will  be  deemed  not  to  be  in  vio- 

6  lation  of  section  10(b)  of  that  Act;  and 

7  (2)  procedures  by  which  courts  shall  timely  dis- 

8  miss  claims  against  such  issuers  of  securities  based 

9  on  such  forward-looking  statements  if  such   state- 

10  ments   are   in   accordance  with   any  criteria  under 

11  paragraph  (1). 

12  (b)  Commission  Considerations. — In  developing 

13  rules  in  accordance  with  subsection  (a),  the  Commission 

14  shall  also — 

15  (1)  prescribe  appropriate  limits  to  liability  for 

16  conscientiously  prepared  forward-looking  statements 

17  that  do  not  fall  within  any  regulatory  safe  harbor; 

18  (2)  set  forth  procedures  for  making  a  summary 

19  determination  of  the  applicabihty  of  any  Commission 

20  rule  for  forward-looking  statements  early  in  a  judi- 

21  cial  proceeding  to  limit  protracted  litigation  and  ex- 

22  pansive  discovery; 

23  (3)  ensure  that  its  rules  incorporate  and  reflect 

24  the  scienter  requirements  applicable  to  actions  under 
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1  section    10(b)    of  the   Securities   Exchange   Act   of 

2  1934;  and 

3  (4)  ensure  that  its  rules  provide  clear  guidance 

4  to  investors,  issuers  of  securities,  and  the  judiciary. 

5  (c)  Securities  Act  Amendment. — The  Securities 

6  Exchange  Act  of  1934  (15  U.S.C.  78a  et  seq.),  is  amended 

7  by  adding  at  the  end  the  following  new  section: 

8  "SEC.  38.  APPLICATION  OF  SAFE  HARBOR  FOR  FORWARD- 

9  LOOKING  STATEMENTS. 

10  "(a)  In  General. — In  any  private  action  under  this 

1 1  title  that  alleges  that  a  forward-looking  statement  con- 

1 2  cerning  the  future  economic  performance  of  an  issuer  reg- 

13  istered  under  section  12  was  materially  false  or  mislead- 

14  ing,  if  a  party  making  a  motion  in  accordance  with  sub- 

15  section  (b)  requests  a  stay  of  discovery  concerning  the 

16  claims  or  defenses  of  that  party,  the  court  shall  grant  such 

1 7  a  stay  until  it  has  ruled  on  any  such  motion. 

18  "(b)   Summary  Judgment  Motions. — Subsection 

19  (a)  shall  apply  to  any  motion  for  summary  judgment  made 

20  by  a  party  asserting  that  the  forward-looking  statement 

21  ^  '^as  within  the  coverage  of  any  safe  harbor  rule  which  the 

22  Commission  may  have  adopted  concerning  such  predictive 

23  statements,  if  such  motion  is  made  not  less  than  60  days 

24  after  the  commencement  of  discovery  in  the  action. 
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1  "(c)   Dilatory  Conduct;  Duplicative  Discov- 

2  ERY. — Notwithstanding  subsection   (a)  or  (b),  the  time 

3  permitted  for  discovery  under  subsection  (b)  may  be  ex- 

4  tended,  or  a  stay  of  the  proceedings  may  be  denied,  if  the 

5  court  finds  that — 

6  "(1)  the  party  making  a  motion  described  in 

7  subsection    (b)    engaged   in   dilatory  or   obstructive 

8  conduct  in  taking  or  opposing  any  discovery;  or 

9  "(2)  a  stay  of  discovery  pending  a  ruhng  on  a 

10  motion  under  subsection  (b)  would  be  substantially 

11  unfair  to  such  party  or  to  other  parties  to  the  ac- 

12  tion.". 

13  SEC.    206.    ALTERNATIVE    DISPUTE    RESOLUTION    PROCE- 

14  DURE. 

15  The  Securities  Exchange  Act  of  1934  (15  U.S.C.  78a 

16  et  seq.)  is  amended  by  adding  at  the  end  the  following 

17  new  section: 

18  "SEC.    39.    ALTERNATIVE    DISPUTE    RESOLUTION    PROCE- 

19  DURE. 

20  "(a)  In  General. — 

21  "(1)  Offer  to  proceed. — Except  as  provided 

22  in  paragraph  (2),  in  any  private  action  arising  under 

23  this  title,  any  party  may,  before  the  expiration  of  the 

24  period  permitted  for  answering  the  complaint,  de- 

25  liver  to  all  other  parties  an  offer  to  proceed  pursuant 
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1  to  any  voluntary,  nonbinding  alternative  dispute  res- 

2  olution   procedure   established   or   recognized   under 

3  the  rules  of  the  court  in  which  the  action  is  main- 

4  tained. 

5  "(2)  Plaintiff  class  actions. — In  any  pri- 

6  vate  action  under  this  title  which  is  brought  as  a 

7  plaintiff  class  action,  an  offer  under  paragraph  (1) 

8  shall  be  made  not  later  than  30  days  after  a  guard- 

9  ian  ad  litem  or  plaintiff  steering  committee  is  ap- 

10  pointed  by  the  court  in  accordance  with  section  38. 

11  "(3)    Response. — The    recipient    of    an    offer 

12  under  paragraph  (1)  or  (2)  shall  file  a  written  notice 

13  of  acceptance  or  rejection  of  the  offer  with  the  court 

14  not  later  than  10  days  after  receipt  of  the  offer.  The 

15  court  may,  upon  motion  by  any  party  made  prior  to 

16  the  expiration  of  such  period,  extend  the  period  for 

17  not  more  than  90  additional  days,  during  which  time 

18  discover}'  may  be  permitted  by  the  court. 

19  "(4)    Selection  of  type   of  alternative 

20  DISPUTE  RESOLUTION. — For  purposcs  of  paragraphs 

21  (1)  and  (2),  if  the  rules  of  the  court  establish  or  rec- 

22  ognize  more  than  1  type  of  alternative  dispute  reso- 

23  lution,  the  parties  may  stipulate  as  to  the  type  of  al- 

24  temative  dispute  resolution  to  be  applied.  If  the  par- 

25  ties  are  unable  to  so  stipulate,  the  court  shall  issue 
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1  an  order  not  later  than  20  days  after  the  date  on 

2  which  the  parties  agree  to  the  use  of  alternative  dis- 

3  pute  resolution,   specifying  the  type   of  alternative 

4  dispute  resolution  to  be  applied. 

5  "(5)  Sanctions  for  dilatory  or  obstruc- 

6  TIVE  conduct. — If  the  court  finds  that  a  party  has 

7  engaged  in  dilatory  or  obstructive  conduct  in  taking 

8  or  opposing  any  discovery  allowed  during  the  re- 

9  sponse  period  described  in  paragraph  (3),  the  court 

10  may — 

11  "(A)  extend  the  period  to  permit  farther 

12  discovery  from  that  party  for  a  suitable  period; 

13  and 

14  "(B)   deny  that  party  the  opportunity  to 

1 5  conduct  further  discovery  prior  to  the  expiration 

16  of  the  period.". 

1 7  SEC.  207.  RULE  OF  CONSTRUCTION. 

18  Nothing  in  the  amendments  made  by  this  Act  shall 

19  be  deemed  to  create  or  ratify  any  implied  private  right 

20  of  action,  or  to  prevent  the  Commission  by  rule  fi^om  re- 

21  stricting  or  otherwise  regulating  private  actions  under  the 

22  Securities  Exchange  Act  of  1934. 
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1  SEC.  208.  EFFECTIVE  DATE. 

2  This  Act  and  the  amendments  made  by  this  Act  are 

3  effective  on  the  date  of  enactment  of  this  Act  and  shall 

4  apply  to  cases  commenced  after  such  date  of  enactment. 
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[The  opening  statement  of  Mr.  Hyde  follows:] 

Opening  Statement  of  Hon.  Henry  J.  Hyde,  a  Representative  in  Congress 
From  the  State  of  Illinois,  and  Chairman,  Committee  on  the  Judiciary 

Our  hearing  this  morning  is  a  notable  one — since  this  is  the  first  time  the  House 
Judiciary  Committee  has  ever  held  a  hearing  on  the  issue  of  product  liability  litiga- 
tion or  omnibus  tort  reform.  Prior  to  this  year,  the  Judiciary  Committee  was  a  vir- 
tual "Bermuda  Triangle"  for  these  important  issues. 

I  should  note  that,  last  year,  when  the  Committee  was  confronted  with  a  success- 
ful discharge  petition  drive,  it  did  agree  to  process  a  narrow  bill  providing  a  statute 
of  repose  for  the  general  aviation  industry.  But,  other  than  that,  nothing.  Well,  the 
times  they  are  a  changing! 

Legal  reform,  of  course,  is  an  important  part  of  Contract  with  America  and  section 
103  of  the  "Common  Sense  Legal  Reforms  Act"  (H.R.  10)  focuses  on  product  UabUity. 
Specifically,  the  provisions  deal  with  the  liability  of  product  sellers,  punitive  damage 
awards  and  joint  and  several  liability. 

Product  liability  actions  are  now  governed  by  state  law.  Even  if  these  suits  end 
up  in  a  federal  court,  the  federal  judge  applies  state  law.  Many  believe  this  patch- 
work of  over  fifty  separate  state  product  liability  laws  is  simply  costing  America  too 
much.  It  discourages  capital  investment,  dampens  job  creation,  and  denies  consum- 
ers new,  safer  and  less  expensive  products. 

Frequently,  a  product  is  manufactured  in  one  state,  and  is  sold  in  another  state, 
while  the  alleged  injury  occurs  in  yet  a  third  state.  On  average,  over  seventy  percent 
of  the  goods  manufactured  in  one  state  are  shipped  out  of  that  state  and  sold  else- 
where. So,  the  fundamental  interstate  character  of  this  area  of  the  law  would  seem 
to  justify  a  uniform,  national  solution. 

I  strongly  believe  that  individuals  who  are  harmed  by  defective  products  should 
have  appropriate  legal  remedies  and  recourse.  But  even  real  victims  don't  always 
get  the  relief  they  deserve  under  the  current  system.  Legal  fees  and  transactional 
costs  make  up  an  estimated  50  to  70  percent  of  every  dollar  spent  on  liability  litiga- 
tion. Verdicts  and  monetary  awards  can  differ  drastically,  depending  upon  the  juris- 
diction in  which  the  accident  occurred. 

This  legislation  deals  with  legal  standards  and  procedures  governing  product  li- 
ability litigation.  That  is,  this  bill  and  similar  bills  deal  with  court  jurisdiction,  the 
burden  of  proof,  the  admissibility  of  evidence,  legal  defenses,  the  assessment  of  dam- 
ages and  so  forth.  In  short,  this  issue  is  about  legal  rights  and  remedies.  For  that 
reason,  I  believe  it  important  that  this  committee — the  House  Judiciary  Commit- 
tee— consider  this  important  matter. 

Mr.  Hyde.  I  am  now  pleased  to  yield  to  the  ranking  minority 
member,  Congressman  Conyers  of  Michigan. 

Mr.  Conyers.  Good  morning  and  thank  you,  Mr.  Chairman. 

I  come  to  these  hearings  and  the  coming  debate  concerning  H.R. 
10  maintaining  a  strong  presumption.  And  it  is  this,  that  our  legal 
system  must  remain  an  accessible  one,  offering  justice  to  all  of  our 
citizens  on  a  full  and  equal  basis. 

And  that  is  why  I  was  so  dismayed  to  read  the  text  of  H.R.  10 
which,  as  presently  written,  constitutes  a  set  of  dangerous,  short- 
sighted and,  frankly,  confused  legal  reforms.  If  enacted,  H.R.  10 
would  represent  a  giant  step  backwards  for  the  cause  of  equal  jus- 
tice in  our  Nation. 

Clearly,  the  bill  incorporates  wholesale  positions  of  the — of  con- 
servative think  tanks  who  have  been  churning  out  these  ideas  for 
years  but  refuse  to  take  time  to  determine  whether  empirical  evi- 
dence validates  any  of  their  suppositions.  If  they  took  the  time, 
they  would  find  that  there  is  no  product  liability  explosion  in  the 
courts.  The  product  liability  actions  constitute  a  small  fraction  of 
civil  litigation,  that  of  tried  cases.  Verdicts  are  about  evenly  split 
between  plaintiffs  and  defendants,  and  the  punitive  damages 
awards  are  exceedingly  rare. 


43 

Provisions  in  H.R.  10  which  would  incorporate  the  Enghsh  sys- 
tem of  loser  pays  for  legal  expenses  would  disadvantage  the  most 
economically  disenfranchised  members  of  our  society  since  they 
would  not  even — could  not  even  afford  to  seek  justice  without  risk- 
ing financial  ruin. 

And  let's  look  at  England,  where  the  idea  came  from.  No  less  a 
conservative  voice  than  the  British  magazine  the  Economist  has 
called  for  the  abandonment  of  the  loser  pays  rule  in  England.  Only 
a  few  weeks  ago,  they  wrote  that,  in  Britam,  only  the  very  wealthy 
can  afford  the  costs  and  risks  of  most  litigation.  This  offends  one 
of  the  most  basic  principles  of  a  free  society,  equality  before  the 
law. 

And  I  see  the  bill's  limits  on  collecting  punitive  and  noneconomic 
damages  as  nothing  less  than  gender  and  class  discrimination 
under  the  guise  of  legal  reform.  The  new  caps  will  have  little  effect 
on  tort  victims  with  high  income  who  can  establish  large  economic 
damages  based  on  lost  wages  and  income,  but  what  about  people 
with  no  jobs  or  mothers  working  at  home?  Under  the  proposal,  un- 
less you  are  someone  who  earns  a  high  salary  which  can  be  quan- 
tified into  economic  damage  projections,  your  economic  injury  may 
be  deemed  too  speculative  to  obtain  full  and  fair  compensation, 
even  if  it  involves  loss  of  eyesight  or  terrible  disfigurement. 

The  bill's  limits  will  have  a  particularly  devastating  effect  on 
women,  who  unfortunately  make  up  the  largest  class  victims  of 
medical  products  and  medications  and  often  incur  large,  non- 
economic  damages  resulting  from  loss  of  their  reproductive  func- 
tions. For  the  woman  who  stays  at  home  to  raise  a  family  and  is 
harmed  by  a  defective  product,  there  may  be  little  redress  under 
the  bill.  Whatever  happened  to  family  values? 

The  remaining  provisions  of  H.R.  10  represent  a  veritable  wish 
list  of  changes  long  requested  by  corporate  defendants,  all  to  the 
same  effect  of  creating  new  procedural  roadblocks  to  compensation 
of  victims  and  otherwise  limiting  victims'  ability  to  introduce  proof 
of  wrongdoing.  In  doing  so,  H.R.  10  tramples  on  our  long-estab- 
lished, cherished  principles  of  federalism  by  intruding  into  sub- 
stantive tort  law  which  has  historically  been  the  sole  province  of 
the  States. 

And  in  their  headlong  rush  to  overhaul  the  rules,  the  majority 
party  would  have  us  completely  cast  aside  the  careful  and  reasoned 
considerations  normally  required  under  the  Rules  Enabling  Act  in 
terms  of  new  changes  to  the  Federal  Rules  of  Evidence  and  Proce- 
dure. Through  such  an  approach,  the  majority  creates  the  very  re- 
sult it  purports  to  end  by  guaranteeing  a  massive  increase  in  legal 
confusion  and  costly,  time-consuming  litigation. 

Legal  fairness  is  too  important  to  sacrifice  for  some  100-day 
deadline.  I  guarantee  that  Americans  will  not  be  happy  with  H.R. 
10  in  its  present  form  if  they  try  to  read  the  fine  print,  and  I  am 
one  Member  who  is  going  to  be  sure  that  they  do. 

But  there  is  a  way  out.  The  bill,  as  drafted,  does  not  have  to  be 
the  final  word.  I  am  prepared  to  sit  down  with  the  chairman,  mv 
Republican  colleagues,  and  in  a  careful  and  deliberate  manner  sift 
through  these  and  other  proposals  for  legal  reforms  to  separate  the 
fair  from  the  discriminatory  proposals  and  the  productive  ideas 
from  the  wasteful  ones. 
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Mr.  Hyde.  I  thank  the  gentleman.  I  am  going  to  suggest  to  the 
committee  that  we  want  to  try  to  finish  the  hearing  before  we  get 
to  the  5-minute  rule  this  afternoon  including  the  legislation  that  is 
on  the  floor.  So,  without  objection,  all  opening  statements  will  be 
made  a  part  of  the  record,  and  we  will  proceed  to  the  testimony  of 
the  witnesses. 

[The  opening  statements  follow:] 

Opening  Statement  of  Hon.  Fred  Heineman,  a  Representative  in  Congress 
From  the  State  of  North  Carolina 

Thank  you  Mr.  chairman.  Meaningful  tort  reform  is  of  great  importance  to  all 
Americans — not  just  big  business  as  the  trial  lawyers  would  have  you  believe.  By 
limiting  runaway  punitive  damage  awards,  we  have  the  opportunity  to  help  local 
groups  such  as  Little  League  and  the  Boy  Scouts,  city  and  town  government,  entre- 
preneurs, small  businesses,  and  other  providers  of  services. 

There  is  a  compelling  need  for  a  Federal  standard  for  aU  cases  in  which  punitive 
damages  are  sought.  H.R.  10  represents  a  major  advance  in  this  area.  However,  to 
ensure  that  the  punitive  damage  system  is  reformed  correctly,  this  advance  must 
be  extended  to  all  civil  action,  and  not  just  product  liability  actions. 

In  toda/s  Wall  Street  Journal,  Creighton  Hale,  the  CEO  of  Little  League  Base- 
ball, chronicles  how  frivolous  litigation  seriously  threatens  Little  League.  The  astro- 
nomical cost  of  litigation  and  the  fear  of  being  sued  scares  away  volunteer  coaches 
and  even  the  kids.  Unbearable  litigation  insurance  costs  and  fear  of  being  sued  un- 
necessarily is  a  common  problem  to  all  nonprofits. 

Specifically,  Little  League  has  seen  its  labUity  insurance  skyrocket  1000% — from 
$75  per  league  to  $795.  So,  instead  of  buying  protective  etjuipment  to  enable  more 
chUdren  to  bat,  throw  and  catch.  Little  League  subsidizes  those  who  have  the 
wherewithal  to  take  advantage  of  the  system. 

Expansion  of  the  substantive  reforms  contained  in  H.R.  10  will  provide  the  pre- 
dictaoility  and  proportionality  in  all  civil  tort  cases.  My  38  years  in  law  enforcement 
taught  me  that  those  accused  of  a  crime  have  the  constitutional  protection  to  have 
notice  of  the  charges  and  what  the  punishment  they  face.  Similarly,  we  should  af- 
ford businesses,  municipalities,  and  cnaritable  organizations  the  same  protection. 

I  certainly  don't  seek  to  avoid  just  compensation  for  those  who  have  suffered  le- 
gitimate losses  as  the  result  of  neglect,  misconduct  or  indifference.  Injured  parties 
should  be  promptly  and  fairly  compensated.  H.R.  10  allows  equitable  awards  and 
in  no  way  proscribes  compensatory  damages  in  any  tort  action.  Nor  am  I  attempting 
to  eliminate  punitive  damages.  But  fairness  requires  that  damages  bear  a  reason- 
able relationsnip  to  the  person's  actual  injury.  Unfortunately,  in  today's  litigious  so- 
ciety that  simply  is  not  the  case. 

Passage  of  H.R.  10  is  a  vital  step  forward  to  provide  equity  throughout  our  civil 
justice  system  for  aU  Americans.  Let's  reign  in  those  who  are  abusing  the  system 
and  are  shutting  down  small  businesses,  the  YMCA,  the  Boy  Scouts  and  Little 
League. 
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Opening  Statement  of  Hon.  Michael  P.  Flanagan,  a  Representative  in 
Congress  From  the  State  of  Ilunois 

Mr.  Chairman: 

Thank  you  for  holding  this  hearing  today  on  the  product  liability  provisions  con- 
tained in  Section  103  of  H.R.  10,  the  "Common  Sense  Legal  Reforms  Act  of  1995." 

Mr.  Chairman,  I  also  want  to  extend  my  appreciation  to  you  for  your  hard  work 
in  shepherding  this  legislation  through  this  committee  despite  the  obstacles  in  place 
which  have  thwarted  attempts  to  reiorm  our  product  liability  laws  in  the  past.  I  re- 
alize there  is  a  long  way  to  go  before  this  legislation  is  passed,  but  with  your  deter- 
mination and  intellect — and,  oh  yes,  the  support  of  your  230  Republican  Col- 
leagues— I  know,  Mr.  Chairman,  that  you  will  succeed  in  driving  this  historic  piece 
of  legislation  through  this  "sausage  factory"  we  call  Congress. 

Currently,  I  am  not  a  co-sponsor  of  H.R.  10.  In  fact,  H.R.  10  is  the  only  provision 
of  the  Republican's  Contract  that  I  have  not  co-sponsored  because  of  my  concern, 
in  part,  for  lower  income  Americans  who  may  not  file  legitimate  suits  in  fear  of  the 
possibility  of  paying  the  attorney's  fees  of  the  other  party.  But  I  do  support  the  con- 
cept of  overhauling  our  country's  product  liability  system.  I  also  support  Section  103 
of  H.R.  10,  because  the  need  for  reform  in  the  area  of  civil  justice  is  at  the  critical 
stage. 

As  I  learned  in  my  first  year  of  law  school,  the  intent  of  punitive  damages  is  to 
punish  the  responsible  party  liable  for  another's  injury.  But,  in  more  cases  than  not, 
punitive  damages  are  awarded  as  a  form  of  compensation  that  bear  little  or  no  rela- 
tionship to  actual  injuries  or  to  the  nature  of  the  defendant's  conduct  and  are  often 
awarded  for  simple  negligence. 

The  result,  Mr.  Chairman,  is  a  punitive  damages  system  that  is  completely  out 
of  control.  Punitive  damage  claims  often  result  in  grossly  excessive  rewards,  and  in 
recent  years,  these  claims  and  awards  have  grown  in  number  and  in  size.  Mr. 
Chairman,  I  don't  have  to  describe  examples  to  prove  to  this  committee  and  to  the 
general  public  that  the  current  system  of  torts  in  product  liability  cases  is  a  tragic 
comedy  which  needs  major  rework  in  order  for  our  economy  to  survive  in  the  21st 
century. 

Mr.  Chairman,  now  is  the  time  for  the  Congress  to  enact  clear  legislative  stand- 
ards which  places  limits  on  punitive  damages  in  product  liability  cases,  and  I  be- 
lieve H.R.  10  does  just  that.  Mr.  Chairman,  I  congratulate  you  on  the  work  you  have 
done  on  this  issue  and  I  wish  you  the  best  success  on  enacting  this  language.  How- 
ever, Mr.  Chairman,  before  I  yield  back  my  time,  I  would  Uke  to  bring  up  a  related 
topic  which  I  believe  should  be  addressed  in  this  hearing. 

As  drafted,  I  believe  H.R.  10  addresses  only  part  of  the  serious  abuses  afflicting 
the  civil  justice  system.  The  "Common  Sense  Legal  Reform  Act"  does  not  address 
abuses  affecting  other  segments  of  society  whose  "products"  are  services,  such  as 
those  in  the  retail,  restaurant,  or  transportation  industries. 

One  issue  that  especially  concerns  me,  which  is  not  addressed  in  H.R.  10,  is  state 
vicarious  liability  laws.  Vicarious  liability  laws  hold  owners  of  motor  vehicles  liable 
for  damages  caused  by  vehicles  even  if  the  owner  was  not  negligent.  Eleven  states 
and  the  District  of  Columbia  currently  have  vicarious  liability  laws  on  the  books. 

Across  the  nation,  many  businesses,  such  as  car  rental  companies,  automobile 
dealers,  and  leasing  companies  are  being  held  strictly  liable  in  these  vicarious  liabil- 
ity states  for  injuries  they  did  not  cause  and  could  not  prevent.  These  companies 
have  not  been  negligent,  and  yet  they  are  being  forced  to  pay  for  the  negligence  of 
others. 

Mr.  Chairman,  I  believe  an  individual  state  has  every  right  to  enact  vicarious  li- 
ability laws  and  to  enforce  those  laws  on  its  citizens.  However,  when  those  laws  af- 
fect parties  across  their  borders  into  other  states  and,  in  turn,  affect  interstate  com- 
merce, then  the  Congress  has  the  authority  to  be  active  in  this  issue.  H.R.  10  at- 
tempts to  provide  relief  in  these  exact  circumstances  to  "product  sellers."  I  believe 
the  Conmiittee  needs  to  address  the  issue  of  state  vicarious  liability  laws  and  other 
types  of  punitive  damages  that  go  beyond  the  product  liability  sphere  to  civil  actions 
based  on  activities  involving  interstate  commerce. 

I  would  ask  the  Chairman  for  the  opportunity  to  work  with  him  and  other  mem- 
bers of  the  committee  to  see  if  we  can  address  this  issue  before  the  Committee 
meets  to  mark-up  H.R.  10. 

Mr.  Chairman,  thank  you  once  again  for  holding  this  hearing  today.  I  look  for- 
ward to  the  testimony. 

Mr.  Hyde.  We  are  very  pleased  to  have  with  us  this  morning  a 
distinguished  panel  to  testify  on  product  liability  and  civil  justice 
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reform.  From  my  left,  Charles  E.  Gilbert,  Jr.,  who  has  been  em- 
ployed by  the  Cincinnati  Gilbert  Machine  Tool  Co.  for  49  years.  For 
the  last  25  years,  he  has  been  the  president  of  that  company.  He 
is  also  a  past  president  of  AMT,  the  Association  for  Manufacturing 
Technology. 

Larry  Stewart,  next  to  him,  is  the  president  of  the  American 
Trial  Lawyers  Association  of  America.  He  is  a  veteran  trial  lawyer 
with  more  than  30  years  of  experience  in  his  home  State  of  Florida, 
and  in  many  other  States.  He  is  a  nationally  recognized  advocate 
in  defective  product  and  medical  malpractice  cases. 

Next  to  him  is  Richard  K  Willard,  currently  a  partner  at  the  law 
firm  of  Steptoe  &;  Johnson  in  Washington,  DC.  From  1983  to  1988, 
Mr.  Willard  served  as  the  Assistant  Attorney  General  in  charge  of 
the  Civil  Division  at  the  U.S.  Department  of  Justice.  During  that 
time,  Mr.  Willard  chaired  the  Reagan  administration's  Tort  Policy 
Working  Group.  In  this  capacity  he  developed  the  Reagan  adminis- 
tration's proposal  for  Federal  product  liability  and  tort  reform  legis- 
lation. 

Next  to  him  is  Robert  B.  Creamer,  currently  the  executive  direc- 
tor of  Illinois  Public  Action,  who  is  also  here  today  representing 
Citizen  Action.  Mr.  Creamer  has  been  involved  in  public  interest 
advocacy  activities  in  Illinois  for  over  20  years. 

Next  to  him  is  Peter  A.  Chevalier.  I  hope  I  am  pronouncing  that 
right.  Am  I?  Close? 

Mr.  Chevalier.  Good,  thank  you. 

Mr.  Hyde.  He  is  vice  president  for  corporate  quality  and  regu- 
latory affairs  for  Medtronic.  He  first  joined  that  company  in  1981 
and  from  1985  until  1991  was  the  director  of  research  and  develop- 
ment for  their  heart  valve  business.  Prior  to  that.  Dr.  Chevalier 
was  an  Associate  Director  at  the  National  Institutes  of  Health  in 
Bethesda,  MD. 

Thomas  A.  Eaton  is  a  professor  of  law  at  the  University  of  Geor- 
gia Law  School.  Professor  Eaton  joined  the  faculty  in  1979  and  for 
the  past  15  years  has  specialized  in  tort  law  and  product  liability. 
He  also  has  served  as  a  consultant  to  the  Governor's  Study  Com- 
mittee on  Tort  Reform  in  his  State. 

Patrick  J.  Head  has  served  as  the  vice  president  and  general 
counsel  of  FMC  Corp.  since  1981.  He  is  a  member  of  the  bar  both 
in  Illinois  and  the  District  of  Columbia  and  has  extensive  experi- 
ence as  a  corporate  counsel  and  as  a  nationally  recognized  expert 
on  product  liability  litigation. 

William  T.  Waren  is  the  Federal  affairs  counsel  for  the  National 
Conference  of  State  Legislatures.  He  coordinates  congressional  liai- 
son activities  related  to  regulatory  and  legal  policy  issues.  He  pre- 
viously worked  in  the  Illinois  General  Assembly  and  in  the  city  at- 
torney's office  in  Durham,  NC. 

We  are  delighted  to  have  this  distinguished  panel  with  us.  May 
I  suggest  that  you  each  confine  yourselves  to  a  5-minute  summary 
of  your  full  statements?  Your  full  statements  will  be  incorporated 
in  the  record.  Many  of  them  have  already  been  read  by  many  of 
us,  and  I  assure  you  that  the  fact  that  you  are  asked  to  give  a  5- 
minute  summary  in  no  way  diminishes  nor  detracts  from  the  im- 
pact of  your  full  statement.  But  we  do  have  limited  time,  and  we 
have  many  of  you  to  hear  from. 
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Finally,  when  all  of  you  have  testified,  you  will  be  open  for  ques- 
tions under  the  5-minute  rule. 

So,  with  that,  we  would  like  to  begin  going  from  the  left  to  the 
right.  Mr.  Gilbert,  we  are  very  pleased  to  near  from  you. 

STATEMENT  OF  CHARLES  E.  GILBERT,  JR.,  PRESIDENT,  CIN- 
CINNATI GILBERT  MACfflNE  TOOL  CO.,  ON  BEHALF  OF  THE 
ASSOCIATION  FOR  MANUFACTURING  TECHNOLOGY 

Mr.  Gilbert.  Mr.  Chairman  and  distinguished  members  of  the 
Judiciary  Committee,  I  want  to  commend  Chairman  Hyde  and  the 
House  leadership  for  recognizing  the  magnitude  of  the  product  li- 
ability problem  on  American  companies  and  American  jobs.  For  the 
first  time  in  a  long  time,  I  am  optimistic  that  relief  is  in  sight.  This 
has  always  been  a  bipartisan  effort,  and  we  commend  Members  of 
both  parties  who  have  been  supportive  over  the  years. 

Mr.  Chairman,  the  product  liability  litigation  process  is  rife  with 
uncertainty.  Fifty  different  laws  in  50  different  States  have  re- 
sulted in  nothing  but  confusion.  Even  if  the  most  prodefendant  law 
were  enacted  by  the  Ohio  State  Legislature  tomorrow,  there  would 
be  very  limited  effect  on  Cincinnati  Gilbert's  product  liability  prob- 
lems. Ohio  legislation  would  help  us  only  if  we  were  always  sued 
in  Ohio  courts.  We  really  need  the  certainty  and  uniformity  that 
a  Federal  product  liability  statute  would  provide. 

My  written  statement  suggests  incorporating  minor  changes  into 
H.R.  10  that  would  make  it  more  fair  and  effective. 

My  company  has  been  manufacturing  machine  tools  for  101 
years.  Many  very  old  machines,  ours  as  well  as  machines  built  by 
others  in  my  industry,  are  still  in  use  today.  Although  they  were 
built  decades  ago  to  safety  standards  of  their  day  and  although 
they  are  likely  to  have  passed  through  several  owners,  according  to 
AMT's  20th  Annual  Product  Liability  Survey,  these  machines  are 
still  the  subject  of  over  one-half  of  our  industry's  lawsuits  and  all 
of  my  company's  lawsuits.  While  we  almost  always  win  these  law- 
suits, the  litigation,  nevertheless,  results  in  unnecessarily  high 
legal  and  transaction  costs. 

In  contrast,  the  incursion  by  foreign  machine  tool  builders  into 
the  U.S.  market  is  fairly  recent.  Therefore,  foreign  machine  tool 
builders  do  not  bear  the  significant  long-tail  exposure  of  U.S.  build- 
ers. Enactment  of  a  15-year  statute  of  repose  would  therefore  level 
the  playing  field  for  U.S.  manufacturers  and  achieve  the  imiformity 
and  certainty  necessary  to  produce  the  state-of-the-art  products  for 
which  we  are  noted. 

Inclusion  of  workers'  compensation  subrogation  reform  would 
also  significantly  reduce  transaction  costs  and  provide  an  incentive 
for  sa^r  workplaces.  Subrogation  reform  would  not  ultimately  af- 
fect amounts  paid  to  injured  workers.  Results  of  our  survey  indi- 
cate that  78  percent  of  the  claims  reported  by  our  members  re- 
sulted from  employer  fault. 

Based  upon  our  survey  results,  every  100  claims  filed  against 
machine  tool  builders  costs  $8.1  million,  including  $3.3  million  in 
defense  costs  and  $3  million  in  subrogation  paid  to  employers  and 
their  workers'  compensation  carriers,  regardless  of  employer  fault 
or  the  lack  thereof.  In  other  words,  the  current  system  provides 
$1.8  million  to  claimants — less  whatever  they  pay  out  in  contin- 
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gency  fees,  which  average  33  percent — and  $6.3  million  in  trans- 
action costs. 

If  a  15-year  statute  of  repose  and  subrogation  reform  were  adopt- 
ed, along  with  the  rest  of  H.R.  10,  the  cost  of  the  same  100  claims 
filed  against  machine  tool  builders  would  be  $3.2  million,  a  $4,9. 
million  savings;  $1.1  million  would  still  go  to  claimants.  Most  of  the 
savings  would  come  from  reduced  transaction  costs,  elimination  of 
subrogation,  lower  defense  costs  and  the  15-year  statute  of  repose. 

Mr.  Chairman,  it  is  widely  acknowledged  that  today's  product  li- 
ability system  does  not  work.  The  system  has  cost  jobs,  money  and 
time.  Although  all  of  Cincinnati  Gilbert's  claims  and  many — most 
of  the  claims  of  other  members  of  our  industry  involve  older  ma- 
chines of  lower  technology,  advances  in  high-tech  products  are 
slowed  as  a  result.  Resources  that  could  have  gone  toward  the  de- 
velopment of  new  products  and  customers  have  been  wasted.  En- 
actment of  H.R.  10,  incorporating  the  changes  detailed  in  my  writ- 
ten statement,  will  enable  U.S.  manufacturers  to  compete  more  ef- 
fectively at  home  and  abroad. 

Thank  you. 

Mr.  Hyde.  Thank  you,  Mr.  Gilbert. 

[The  prepared  statement  of  Mr.  Gilbert  follows:] 

Prepared  Statement  of  Charles  E.  Gilbert,  Jr.,  President,  Cincinnati  Gil- 
bert Machine  Tool  Co.,  on  Behalf  of  the  Association  for  Manufacturing 
Technology 

I.  Introduction 

Good  morning,  my  name  is  Charles  E.  GUbert,  Jr.  I  am  President  of  Cincinnati 
Gilbert  Machine  Tool  Co.,  a  small  machine  tool  company  located  in  Cincinnati,  Ohio. 
Employment  at  my  company  is  normally  between  100  and  125  people.  We  manufac- 
ture boring,  drilUng  and  milling  machines  and  large  machining  centers.  Most  of  our 
products  are  computer-controlled.  Our  customers  include  such  diverse  industries  as 
construction  machinery,  farm  machinery,  tool  and  die,  power  generation,  pumps, 
compressors,  oil  field  equipment,  special  machinery,  printing  presses,  packaging  ma- 
chinery, valves,  aircraft  and  government. 

I  am  a  former  Chairman  of  the  Board  of  AMT — The  Association  For  Manufactur- 
ing Technology,  a  trade  association  whose  membership  includes  over  300  machine 
tool  building  firms  with  locations  throughout  the  United  States.  The  majority  of 
AMFs  members  are  small  businesses.  America's  machine  tool  industry  builds  and 
provides  to  a  wide  range  of  industries  the  tools  of  manufacturing  technology  includ- 
ing cutting,  grinding,  forming  and  assembly  machines,  as  well  as  inspection  and 
measuring  machines,  and  automated  manufacturing  systems.  Accompanying  me  is 
James  H.  Mack,  AMT's  Vice  President  of  Government  Relations. 

n.  The  Need  for  Federal  Product  Llvbility  Reform 

I  appreciate  the  opportunity  to  appear  before  this  Committee  and  address  the  se- 
rious product  liability  problem  confronting  many  U.S.  manufacturers.  Mr.  Chair- 
man, as  you  know,  the  current  product  liability  system  fosters  an  environment 
where  confusion,  emotions  and  wasteful  transaction  costs  are  the  basis  for  the  con- 
flict resolution;  rather  than  a  rational  environment  where  technical  knowledge,  log- 
ical reasoning  and  fairness  result  in  the  disposition  of  claims  that  recognizes  real 
damages  and  appropriately  assesses  liability  against  negligent  parties.  It  serves  as 
a  cruel  lottery  for  both  claimants  and  manufacturers,  depending  more  upon  geog- 
raphy than  justice.  As  a  general  rule,  it  provides  disproportionate  enrichment  for 
lawyers  on  both  sides  of  the  counsel  table. 

There  are  those  who  argue  that  the  product  liability  problem  is  best  left  to  the 
individual  states  to  resolve.  However,  in  the  area  of  product  liability,  50  different 
laws  in  50  different  states  have  resulted  in  nothing  but  confusion.  The  rules  deter- 


50 

mining  the  liability  of  manufacturers  and  product  sellers  for  product-related  injuries 
are  developed  almost  exclusively  by  state  court  judges  on  a  case-by-case  basis. 

Even  if  the  most  pro-defendant  law  were  enacted  by  the  Ohio  state  legislature  to- 
morrow, there  would  be  very  limited  effect  on  Cincinnati  Gilbert's  product  liability 
problem.  Ohio  legislation  would  help  only  if  we  were  sued  in  Ohio  courts.  We  really 
need  the  certainty  and  uniformity  tnat  a  federal  product  liability  statute  would  pro- 
vide. 

My  lawyer  friends  tell  me  that  some  appellate  courts  are  now  trying  to  correct 
some  of  the  unfair  rulings  of  the  past.  They  also  tell  me  that  these  new  decisions 
could  be  overruled  tomorrow  by  still  newer  ones.  Only  one  thing  is  certain,  and  that 
is  the  litigation  process  is  rife  with  uncertainty.  Courts  adopt  new — and  often  con- 
flicting— rules  deiily.  Businesses  simply  cannot  operate  efficiently  and  effectively  in 
this  environment. 

And  to  make  matters  worse,  the  judge-made  rules  are  retroactive  in  their  applica- 
tion. It's  as  though  you  were  driving  down  the  highway  with  aU  the  speed  limits 
written  on  the  back  of  the  signs.  You  wouldn't  know  the  speed  limits  until  you  saw 
them  in  your  rearview  mirror. 

Under  the  current  product  liability  system,  everyone  is  hurt — the  manufacturer; 
the  injured  claimants,  who  may  be  left  uncompensated  if  all  the  manufacturers'  re- 
sources are  depleted  due  to  the  lack  of  available,  affordable  insurance;  and  the  pub- 
lic, who  is  denied  access  to  products. 

Innovation  and  job  creation  are  hampered  by  fear  of  the  unknown.  New  designs 
and  the  new  equipment  to  produce  new,  safer  products  represent  too  high  a  busi- 
ness risk  for  many  American  firms.  Overseas  producers,  altnough  technically  liable, 
are  effectively  and  practically  insulated  from  these  suits,  unless  they  have  manufac- 
turing facilities  or  other  tangible  assets  in  the  United  States.  Thus,  overseas  manu- 
facturers become  the  only  available  sources  of  some  products.  Such  products  are  not 
safer  or  necessarily  cheaper  than  American  products.  They  are  simply  becoming  the 
only  ones  available  to  the  American  consumer. 

Uncertainty  in  the  laws  regulating  product  liability  has  also  resulted  in  trans- 
action costs  which  are  intolerably  high.  The  1992  Insurance  Services  Office  (ISO) 
closed  claims  study  shows  that  for  every  $10  paid  out  to  claimants  by  insurance 
companies  for  product  liability,  another  $7  is  paid  for  lawyers  and  other  defense 
costs.  In  other  words,  taking  into  consideration  the  plaintiffs'  attorneys'  contingency 
fees,  lawyer  fees  (on  both  sides  of  the  counsel  table)  account  for  61  percent  of  the 
dollars  expended  on  product  liability.  An  earlier  ISO  study  shows  that,  in  1984, 
American  industry — our  customers — spent  more  to  pay  lawyers  to  defend  them  in 
liability  suits  ($2.8  billion)  than  they  spent  on  buying  new  American-buUt  machine 
tools  to  improve  their  productivity. 

Uncertainty  in  the  tort  litigation  system  is  also  reflected  in  product  liability  insur- 
ance rates,  wnich  have  been  noticeably  erratic  during  the  past  decade.  Insurers,  like 
the  product  sellers  they  insure,  are  unable  to  accurately  predict  potential  liability 
due  to  the  disparity  in  state  laws,  unpredictability  of  where  the  product  wUl  be  lo- 
cated initially,  and  later  where  it  is  sold  and  resold  as  used  equipment.  Con- 
sequently, their  rates  are  set  conservatively  to  cover  a  "worst  case"  scenario.  In 
some  instances,  the  rates  are  so  conservative  that  product  sellers  are  precluded  from 
obtaining  affordable  coverage.  Without  insurance,  product  sellers  may  be  bank- 
rupted by  a  single  product  liability  judgment — or  worse,  injured  claimants  may  have 
no  way  to  ftiUy  recover  their  damages.  For  a  large  number  of  small  businesses,  to- 
day's product  liability  situation  is  "you  bet  your  company." 

III.  The  GOP  Contract  With  America  Product  Liability  Provisions 

I  want  to  commend  Chairman  Hyde  and  the  House  Leadership  for  recognizing  the 
magnitude  of  the  problem  on  American  companies  and  jobs  and  including  product 
liability  reform  (H.R.  10)  in  the  Contract  With  America.  For  the  first  time  in  a  long 
time,  I  am  optimistic  that  relief  is  in  sight.  However,  from  the  standpoint  of  my 
company  and  my  industry,  H.R.  10  could  be  more  effective  in  stemming  unwar- 
ranted product  liability  suits  if  some  minor  changes  were  incorporated  into  the  legis- 
lation. 

H.R.  lO's  punitive  damages  provision  provides  that  a  claimant  must  establish  by 
"clear  and  convincing  evidence  that  an  injury  was  caused  by  malicious  conduct.  Es- 
sentially, the  same  standard  was  includea  in  last  year's  bipartisan  bill  (H.R.  1910) 
and  will  be  very  helpful  in  reducing  the  predilection  of  some  plaintiffs'  lawyers  to 
include  a  punitive  damages  count  in  their  complaints  for  the  purpose  of  driving  up 
settlements.  Also  included  in  H.R.  1910,  but  not  included  in  the  legislation  before 
this  committee,  was  bifurcation  in  the  conduct  of  punitive  damages  cases — making 
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it  impossible  for  plaintiffs'  lawyers  to  introduce  evidence  which,  while  relevant  in 
assessing  the  amount  of  punitive  damages,  is  highly  prejudicial  to  the  issue  of  liabil- 
ity for  compensatory  damages.  H.R.  10  ought  to  include  bifurcation  as  well.  The  pu- 
nitive damages  provision  should  also  assure  that  all  defendants  in  a  product  liabil- 
ity case — not  just  product  manufacturers  and  sellers — are  protected  by  the  treble 
damages  limitation  on  punitive  damages  awards.  Otherwise,  punitive  damages  costs 
could  De  unfairly  shifted  to  non-manufacturing  or  selling  defendants  (such  as  doc- 
tors, hospitals  or  municipalities). 

Limiting  punitive  damages  awards  to  300  percent  of  actual  loss  (much  like  treble 
damages  in  an  antitrust  case)  would  provide  an  ample  deterrent  to  egregious  con- 
duct, while  restoring  balance  and  stability  to  the  system. 

H.R.  10  also  elimmates  joint  and  several  liability  for  non-economic  damages,  simi- 
lar to  a  provision  in  CaliJomia  law  adopted  by  over  two-thirds  of  the  voters  in  a 
1986  referendum.  Joint  and  several  liability  is  retained  for  economic  losses,  such  as 
medical  and  rehabilitation  expenses  and  wage  loss.  However,  the  joint  and  several 
liability  provision  in  H.R.  10  is  deficient  in  two  ways.  First,  unlike  a  similar  provi- 
sion contained  in  H.R.  1910  last  year,  it  only  applies  to  product  manufacturers  and 
sellers,  thus  permitting  the  unfair  cost  shifting  I  described  in  my  discussion  of  the 

fiunitive  damages  provision.  It  should  extend  the  protection  against  deep  pocket  un- 
aimess  to  all  persons  against  whom  a  trier-of-fact  assesses  fault. 

Second,  since  employers  cannot  be  brought  into  the  lawsuit,  the  joint  and  several 
liability  provision  in  H.R.  10  does  not  help  companies  such  as  those  in  my  industry 
that  manufacture  or  sell  workplace  products.  In  order  to  ensure  that  negligent  em- 
ployers cannot  unfairly  shift  their  workers'  compensation  costs  to  product  manufac- 
turers, and  to  encourage  safer  workplaces,  workers'  compensation  subrogation  re- 
form should  be  included  in  H.R.  10. 

IV.  Subrogation  Reform 

The  subrogation  lien — a  vehicle  through  which  an  employer  can  pass  along  his 
workers'  compensation  costs  to  a  product  manufacturer — sometimes  creates  an  egre- 
gious imbalance  in  the  system  and  fosters  excessive  transaction  costs.  In  most  juris- 
dictions, the  subrogation  lien  goes  into  effect  regardless  of  employer  fault — a  clear 
disincentive  to  workplace  safety  by  shifting  the  focus  away  from  accident  prevention 
where  it  will  do  the  most  good.  The  legislation  should  provide  that,  when  the  manu- 
facturer can  prove  that  the  employers  fault  was  a  cause  of  the  accident,  the  em- 
ployer cannot  recover  the  subrogation  lien,  and  the  award  to  the  claimant  is  reduced 
accordingly. 

Subrogation  reform  would  significantly  reduce  transaction  costs  without  affecting 
the  amount  ultimately  collected  by  injured  workers.  More  importantly,  it  will  pro- 
vide an  incentive  for  safer  workplaces,  thus  eliminating  many  workplace  injuries 
and  the  resultant  litigation.  Seventy-six  percent  of  the  claims  reported  by  AMT 
members  involved  employer  fault. 

Although  we  would  prefer  a  simplified  version  of  the  subrogation  provision  con- 
tained in  H.R.  1910,  your  inclusion  of  language  in  the  joint  ana  several  liability  sec- 
tion assuring  that  employer  fault  is  to  be  considered  in  assessing  damages  would 
at  least  partially  alleviate  the  unfairness  and  perverse  incentives  for  workplace  safe- 
ty, which  are  inherent  in  the  current  system. 

V.  The  15-Year  Statute-of-Repose 

H.R.  10  should  also  include  a  15-year  statute-of-repose.  Product  liability  insurance 
costs  are  significantly  affected  by  older  products,  (jne  of  the  most  serious  threats 
of  product  liability  lawsuits  for  my  industry,  as  well  as  many  other  American  manu- 
facturers, lies  with  overage  products.  Under  product  liability  law  today,  in  the  ma- 
jority of  states,  potential  liability  for  my  prodxicts  is  endless — literally  "forever."  My 
company  has  been  manufacturing  machine  tools  for  over  100  years.  Many  of  these 
machines — built  before  Ronald  Reagan  became  President,  before  Neil  Armstrong 
walked  on  the  moon,  before  the  creation  of  OSHA,  and  yes,  before  the  Beatles  came 
to  America — are  still  in  use  today.  Although  they  were  built  decades  ago  to  safety 
standards  of  their  day  and  although  they  are  likely  to  have  passed  through  several 
owners — each  of  whom  are  likely  to  have  made  their  own  modifications  to  accommo- 
date their  needs — they  are  stiU  the  subject  of  over  one-half  of  our  industry's  law- 
suits and  all  of  my  company's  lawsuits.  While  we  almost  always  "win"  these  law- 
suits, the  litigation  nevertheless  results  in  unnecessarily  high  legal  and  transaction 
costs.  Insurers  know  this  and  factor  it  into  insurance  premiums.  This  also  results 
in  legal  extortion,  in  which  baseless  suits  are  filed,  knowing  that  many  insurance 
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companies  will  pay  an  out-of-court  settlement  rather  than  accept  the  risk  and  high 
cost  of  defense. 

In  contrast,  the  incursion  by  foreign  machine  tool  builders  into  the  U.S.  market 
is  fairly  recent.  Therefore,  foreign  machine  tool  builders  do  not  bear  the  significant 
long-tail  exposure  of  U.S.  builders.  My  company,  which  has  been  in  business  for  101 
years,  must  factor  into  its  prices  the  risk  of  Htigation  involving  thousands  of  overage 
machines.  Our  Japanese  competitors  don't  have  those  risks  and  those  costs.  Enact- 
ment of  a  15-year  statute-of-repose  would  therefore  level  the  playing  field  for  U.S. 
manufacturers  and  achieve  the  uniformity  and  certainty  necessary  to  produce  the 
state-of-the-art  products  for  which  we  are  noted. 

VI.  Results  of  AMT'S  20th  Annrjal  Product  Liability  Survey 

Results  of  AMT's  20th  Annual  Product  LiabiUty  Survey  (based  on  102  returns)  in- 
dicate that  13  percent  of  our  members  have  no  product  liability  insurance  and  that 
they  and/or  their  insurers  could  reduce  their  product  liability  cost  by  60  percent 
through  the  adoption  of  a  federal  product  liability  statute  containing  subrogation  re- 
form and  a  15-year  statute-of-repose. 

Eight  percent  of  the  survey  respondents  had  sales  under  $1.5  million;  17  percent 
had  $1.5  million  to  $5  million  in  sales;  25  percent  had  $5  million  to  $10  million  in 
sales;  41  percent  had  $10  million  to  $60  million  in  sales;  and  12  percent  of  the  re- 
spondents had  sales  over  $60  million. 

Forty  percent  of  the  respondents  reported  claims  in  1994.  Eighty -one  percent  of 
the  claims  were  brought  in  state  courts  and  19  percent  in  federal  courts.  Fifty-three 
percent  of  the  claims  were  reported  by  metal  forming  equipment  builders,  who  rep- 
resent only  13  percent  of  the  sample. 

Fifty  percent  of  the  claims  would  be  eliminated  by  a  15-year  statute-of-repose. 
Seventy-six  percent  of  the  claims  involved  some  degree  of  employer  fault. 

Of  70  closed  claims  reported  from  1994,  only  four  percent  actually  reached  trial, 
and  of  these,  our  members  won  100  percent.  Eighty  percent  of  the  claims  were  set- 
tled for  an  average  of  $55,400;  five  percent  were  won  by  AMT  members;  and  the 
remaining  16  percent  were  dropped  without  awards  being  paid.  In  addition,  120 
claims  were  pending  at  year's  end — an  average  of  3.0  claims  per  company  experienc- 
ing litigation. 

Based  upon  these  survey  results,  every  100  claims  filed  against  machine  tool 
builders  "cost"  $8.1  million — including  $3.3  million  in  defense  costs  and  $3.0  million 
in  subrogation  paid  to  employers  and/or  their  workers'  compensation  carriers,  re- 
gardless of  employer  fault  or  the  lack  thereof.  In  other  words,  the  current  system 
provides  $1.8  million  to  claimants  (less  whatever  they  pay  out  in  contingency  fees, 
which  average  33  percent)  and  $6.3  million  in  transaction  costs. 

K  legislation  including  a  15-year  statute-of-repose  and  subrogation  reform  were 
adopted,  the  "cost"  of  the  same  100  claims  filed  against  machine  tool  builders  would 
be  $3.2  million — a  $4.9  million  savings;  $1.1  million  would  still  go  to  claimants. 
Most  of  the  savings  would  come  from  reduced  transaction  costs — elimination  of  sub- 
rogation, lower  defense  costs  and  the  15-year  statute-of-repose. 

The  average  product  liability  insurance  premium  is  $95,200  (up  four  percent  from 
$91,800  in  1993).  Thirty-four  percent  have  deductibles  or  self-retentions  averaging 
$78,800.  One-eighth  of  respondents  have  no  insurance  at  all  (most  because  they 
found  their  carriers'  proposals  to  be  too  expensive);  and  32  percent  of  those  compa- 
nies with  annual  sales  in  excess  of  $1.5  million  have  no  umbrella  policy  to  protect 
against  catastrophic  claims. 

Average  premiums  rose  sharply  during  the  late  1970's,  hitting  a  peak  in  1979. 
They  reduced  significantly  from  1980-83,  as  interest  rates  escalated  and  insurance 
underwriters  competed  for  premium  dollars  to  invest.  However,  premiums  rose  in 
1984  for  the  first  time  since  1979,  and  1986  levels  exceeded  the  peak  of  the  mid- 
1970's  insurance  crisis.  1987  was  even  worse  with  premiums  continuing  to  rise  and 
the  number  of  companies  "going  bare"  exceeding  the  1979  levels.  Premiums  then 
stabilized  and  began  a  downward  cycle,  culminating  1992's  "soft  market,"  ticking  up 
in  1993  and  1994. 

The  historical  pattern  over  the  last  20  years  indicates  that  premiums  swing  wildly 
from  year  to  year — but  that  each  succeeding  "valley"  is  higher  than  earlier  "peaks." 
This  swing  syndrome  will  continue  for  so  long  as  there  is  instability  in  the  underly- 
ing tort  law.  Providing  greater  stability  in  the  underlying  tort  law  will  foster  greater 
stability  in  insurance  premiums. 
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VII.  Conclusion 

Mr.  Chairman,  it  is  widely  acknowledged  that  today's  product  liability  system 
does  not  work.  The  system  has  cost  jobs,  money,  and  time.  Although  aU  of  Cin- 
cinnati Gilbert's  claims  involve  older  machines  of  lower  technology,  advances  in 
high-tech  products  are  slowed  as  a  result.  Resources  that  could  have  gone  toward 
the  development  of  new  products  and  customers  have  been  wasted. 

And  the  problem  is  by  no  means  limited  to  any  one  industry.  All  of  America's 
manufacturing  industries,  especially  those  in  the  small  business  sector,  are  affected. 
Enactment  of  H.R.  10  incorporating  the  changes  I  have  described  will  enable  U.S. 
manufacturers  to  compete  more  effectively  at  home  and  abroad  by  substantially  re- 
ducing transaction  costs  and  stabilizing  product  liability  insurance  rates.  It  will  not, 
as  many  of  the  statute's  opponents  would  have  you  beheve,  permit  victims  to  go  un- 
compensated. 

The  time  to  act  is  now,  before  yet  another  American  business  is  forced  to  close 
its  doors  and  more  jobs  are  lost.  Thank  you  for  your  attention.  I  should  be  pleased 
to  respond  to  your  questions. 

Mr.  Hyde.  Mr.  Stewart. 

STATEMENT  OF  LARRY  S.  STEWART,  PRESffiENT,  THE 
ASSOCIATION  OF  TRIAL  LAWYERS  OF  AMERICA 

Mr.  Stewart.  Mr.  Chairman,  members  of  the  committee,  I  thank 
you  for  the  opportunity  to  be  here  to  present  my  views  and  the 
views  of  my  association  on  the  product  HabiHty  provisions  of  H.R. 
10;  that  is,  the  provisions  that  deal  with  dangerous  and  defective 
products.  Our  view  is  that  this  legislation  is  unnecessary,  unwise 
and  would  tilt  the  system  in  favor  of  wrongdoers  and  against  ordi- 
nary Americans;  that  it  would  result  in  a  bailout  from  accountabil- 
ity and  responsibility  for  causing  harm  and  injury  in  America. 

H.R.  10  would  do  that  in  the  area  of  products  liability  by  impos- 
ing Federal  rules  not  just  on  lawsuits  in  Federal  courts  but  by 
mandating  to  the  States  the  laws  that  they  must  follow.  That 
would  be  an  unwarranted  intrusion  into  a  historic  and  traditional 
domain  of  the  States  at  a  time  when  our  goal  supposedly  is  to  re- 
turn power  to  the  people,  shrink  Federal  Government  and  mini- 
mize Federal  interference  with  State  rights. 

What  is  the  justification  for  this?  Supposedly,  it  is  a  litigation  ex- 
plosion of  product  liability  cases  and  punitive  damage  claims  in 
those  cases. 

Nothing  could  be  further  from  the  truth.  The  statistics  of  the  Na- 
tional Center  for  State  Courts,  which  is  the  most  objective  data 
that  there  is  available,  show  that  all  tort  cases  account  for  only  9 
percent  of  civil  cases.  Ninety  percent  and  more  involve  other  types 
of  cases.  And  tort  cases  have  remained  flat  for  the  last  8  years,  ac- 
tually declined  the  last  2  years. 

The  real  growth  in  civil  litigation  is  an  explosion  of  businesses 
suing  businesses,  including  punitive  damage  claims.  Nearly  one- 
half  of  all  cases  filed  in  the  Federal  courts  since  the  mid-1980's 
have  been  businesses  suing  businesses. 

And  these  provisions  that  we  are  here  about  today  don't  address 
that  problem  at  all.  They  onlv  take  away  consumer  rights.  Product 
liability  cases  are  only  a  small  sliver  of  all  the  tort  cases.  They  con- 
stitute only  4  percent  of  the  9  percent,  which  is  0.36  of  1  percent. 
Only  0.36  of  1  percent  of  all  civil  cases,  far  less  than  the  deaths 
and  the  injuries  that  are  attributable  to  product  causes  in  this 
country. 
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Punitive  damage  claims  within  products  cases  are  an  even  small- 
er sliver.  In  the  last  25  years  in  the  entire  Nation  there  has  only 
been  355  punitive  damage  verdicts  involving  products.  Many  States 
like  Indiana,  North  Carolina,  Massachusetts,  Colorado,  just  to 
name  a  few,  have  had  no  verdicts  whatsoever  in  their  entire  his- 
tory of  punitive  damages  in  products  cases,  or  only  one  or  two.  And 
that  is  the  way  it  should  be.  They  should  be  rare  because  they  are 
reserved  for  outrageous  behavior. 

But  in  those  cases  where  there  have  been  verdicts  80  percent  of 
the  defendants  have  then  changed  the  product,  taken  it  off  the 
market,  improved  safety,  made  it  better  for  America. 

This  is  not  about  undermining  business.  Most  American  busi- 
nesses act  very  responsibly.  What  we  have  here  is  a  system  where 
product  liability  are  very  small  cases.  Punitive  damages  are  even 
rarer,  not  clogging  the  courts,  but  it  is  a  system  that  is  working. 
It  works  because  it  empowers  citizens  who  have  been  wronged  to 
not  go  out  and  get  a  gun  but  turn  to  the  courts  to  seek  vindication 
of  the  wrong.  It  compensates  injured  Americans  without  requiring 
government  funds,  and  it  regulates  bad  products  and  dangerous 
practices  without  a  Federal  bureaucracy  or  requiring  government 
lawyers  to  do  that.  That  would  be  substantially  undermined,  if  not 
crippled,  if  the  provisions  of  H.R.  10  were  passed. 

Please  don't  be  misled  by  claims  that  such  cases  are  filed  right 
and  left,  especially  the  punitive  damage  ones.  I  teach  continuing 
legal  education  across  this  country,  and  every  time  I  talk  on  this 
subject  I  tell  lawyers  use  great  caution  before  you  bring  these  suits, 
investigate  them  carefully,  because  they  are  exceedingly  difficult. 
And  you  are  nuts  if  you  don't  do  that  because  you  are  adding  to 
your  costs,  you  are  creating  a  greater  burden  and  you  are  subject- 
ing yourself  to  rule  11  sanctions. 

There  are  other  things  about  this  bill  that  I  would  love  to  talk 
about,  and  I  hope  that  we  will  have  a  chance  in  the  questions  to 
get  to  it.  Time  does  not  permit  that  now.  I  have  covered  most  of 
that  in  my  statement. 

I  would  conclude  by  saying  that  these  provisions  are  unnecessary 
because  the  cases  are  not  clogging  the  courts.  They  are  inappropri- 
ate because  they  would  take  away  valuable  market  incentives,  un- 
dermine important  individual  rights  and  usurp  traditional  State 
laws. 

Thank  you  very  much. 

Mr.  Hyde.  Thank  you,  Mr.  Stewart. 

[The  prepared  statement  of  Mr.  Stewart  follows:] 

Prepared  Statement  of  Larry  S.  Stewart,  President,  the  Association  of 
Trial  Lawyers  of  America 

Introduction 

Mr.  Chairman,  members  of  the  Cominittee,  Counsel,  I  very  much  appreciate  the 
opportunity  to  be  here  to  discuss  our  product  Uability  system.  My  fundamental  pur- 
pose today,  through  both  my  oral  and  written  testimony,  is  to  cut  through  the  large- 
ly superficial  and  anecdotal  rhetoric  that  has  characterized  the  debate  over  legal  re- 
form in  the  press  and  in  the  Congress.  This  debate  has  been  characterized  as  much 
by  "lawyer  bashing"  as  by  any  discussion  of  the  facts  and  data  underlying  the  oper- 
ation of  our  state-based  product  liability  system  and  without  understanding  and  rec- 
ognition of  the  important  purposes  and  benefits  of  our  legal  system.  It  is  through 
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a  discussion  of  these  characteristics  of  our  legal  system  and  the  real  facts  and  data 
about  our  civil  justice  system  that  I  hope  to  demonstrate  that  H.R.  10,  the  so-called 
"Common  Sense  Legal  Reform  Act"  is  both  unnecessary  and  inappropriate. 

I.  The  Nature,  Purpose,  and  Values  of  the  Product  Liability  System 

A.  Purpose 

The  tort  system  in  general  and  the  product  liability  system  in  particular  have,  for 
more  than  two  centuries,  served  two  basic  purposes.  First,  the  product  liability  sys- 
tem exists  to  provide  comp)ensation  to  those  who  have  been  injured  and  have  suf- 
fered losses  because  of  unreasonably  dangerous  products  or  because  of  the  negligent 
behavior  of  those  who  design,  manufacture,  and  deliver  products  to  Americans.  We 
have  no  government  product-injury  compensation  fund  or  program.  We  rely  on  the 
tort  system  to  compensate  these  losses.  By  making  the  wrongdoer  pay,  we  keep  the 
burden  of  those  injuries  off  the  backs  of  the  taxpayers. 

Second,  our  product  liability  system  is  how  we  deter  wrongful  and  dangerous 
practices  on  the  part  of  those  who  design,  manufacture  and  deliver  products  to  our 
citizens.  It  is  through  the  courts  administering  the  product  liability  system  that  be- 
havior is  modified,  resulting  in  safer  homes,  safer  streets,  and  safer  workplaces.  I 
submit  that  H.R.  10  cannot l)e  fairly  evaluated  without  first  understanding  and  rec- 
ognizing these  two  fundamental  purposes  of  the  product  liability  system. 

B.  The  Product  Liability  System  Vindicates  Two  Fundamental  American  Values 

The  product  liability  system,  in  addition  to  its  two  fundamental  purposes,  vindi- 
cates two  fundamental  American  values.  First,  the  product  liability  system  affirms 
the  virtue  of  accountability.  Contrary  to  popular  belief,  plaintiffs  do  not  bring  law- 
suits only  to  get  rich.  A  plaintiff  who  has  been  seriously  injured  or  who  has  lost 
a  loved  one  because  of  a  defective  or  dangerous  product,  feels  strongly  that  the  party 
should  be  held  accountable.  In  turn,  our  product  liability  system  provides  the  vehi- 
cle by  which  wrongdoers  can  be  forced  to  assume  responsibility  for  their  actions  and 
to  be  held  accountable  for  the  harms  they  have  caused.  Opinion  polls  have  repeat- 
edly verified  that  the  American  people  strongly  believe  that  the  civil  justice  system 
is  important  and  necessary  in  order  to  ensure  that  wrongdoers  are  forced  to  stand 
up  and  be  counted;  insuring  accountability  and  responsibility  is  truly  the  American 
way. 

The  product  liability  system  further  vindicates  the  fundamental  value  of  fairness. 
Fairness  demands  that  one  who  has  been  injured  through  no  fault  of  their  own 
should  be  compensated  for  their  loss.  Fairness  demands  that  as  between  the  citizen 
who  through  no  fault  of  their  own  is  injured,  and  a  defendant  who  caused  or  contrib- 
uted to  that  harm,  it  is  the  latter  who  should  bear  the  cost.  Fairness  demands  that 
one  oppose  the  joint  and  several  liability  provision  of  H.R.  10,  which  will  mean  that 
in  the  event  that  one  defendant  who  has  been  determined  to  have  contributed  to 
an  innocent  citizen's  harm  manages  to  escape  the  reach  of  a  court,  that  as  between 
the  innocent  citizen  and  another  defendant  who  has  been  proven  to  also  have  caused 
the  harm,  that  it  is  not  the  innocent  citizen  who  should  have  to  pay  for  that  result. 
The  burden  should  fall  on  a  defendant  or  defendants  who  have  been  proven  to  have 
caused  the  harm.  Further,  fairness  demands  that  those  few  actors  who  engage  in 
outrageous,  reckless,  willful,  or  wanton  behavior,  should  be  sent  a  strong  message 
to  punish  and  deter  for  the  future  such  behavior  so  that  other  citizens  will  not  be 
harmed  in  the  future. 

C.  Product  Liability  System  Operates  on  Two  Fundamental  Principles 

In  addition  to  the  two  purposes  of  the  product  liability  system:  compensation  and 
deterrence;  and  the  two  fundamental  values  furthered  by  the  product  liability  sys- 
tem: accountability  and  fairness;  the  product  liability  system  functions  on  the  basis 
of  two  principles:  the  power  of  the  market  and  the  empowerment  of  the  individual. 
The  product  liability  system  accomplishes  its  purpose  of  effecting  behavior  through 
the  forces  of  the  market.  Outrageous  or  reckless  behavior  is  often  not  prohibited  by 
any  government  regulation.  Instead  of  relying  on  some  regulation  to  outlaw  such 
conduct,  it  is  the  "invisible  hand"  of  the  tort  system,  including  the  threat  of  punitive 
damages,  which  will  effect  behavior  so  as  to  prevent  such  conduct. 

And  the  market  forces  of  the  product  liability  system  work  remarkably  well.  First, 
as  I  will  detail  in  a  moment,  it  is  the  fact  that  punitive  damage  awards  are  so  re- 
markably rare  in  the  product  liability  context  that  we  know  that  the  invisible  hand 
of  the  market  is  workmg.  Conduct  that  would  give  rise  to  such  damages  has  for  the 
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most  part  been  deterred.  In  addition,  it  is  the  free  market  forces  of  the  product  H- 
abUity  system,  and  not  the  heavy  hand  of  government  regulation,  that  has  brought 
about  important  product  changes  in  the  American  marketplace.  For  example: 

American  children  playing  will  not  be  run  over  by  a  garbage  truck  backing 
up  because  all  trucks  in  America  now  have  beepers  that  signal  when  a  vehicle 
is  in  reverse.  That  change  was  not  brought  about  by  government  regulation,  it 
was  brought  about  by  the  tort  system. 

Bags  oicharcoal  briquettes  now  contain  warnings  that  barbecuing  in  one's  ga- 
rage or  any  other  area  without  proper  ventilation  can  be  lethal.  These  warnings 
were  not  brought  about  by  government  regulation,  they  were  brought  about  by 
the  tort  system. 

Cans  of  Drano  now  contain  a  safer  flip-top  to  prevent  explosion.  This  change 
was  not  brought  about  by  government  regulation,  it  was  brought  about  by  the 
tort  system. 

The  deadly  use  of  asbestos  came  to  a  halt  not  because  of  some  government 
iniunction,  that  change  was  induced  by  the  tort  system. 

The  Dalkon  Shield  was  finally  recalled  not  because  of  some  government  direc- 
tive, but  because  of  the  tort  system. 
Thus,  the  product  liability  system  often  acts  as  a  substitute  for,  and  at  least  a 
compliment  to,  government  regulation.  Without  the  product  liability  system,  we 
could  only  ensure  safety  for  American  consumers  by  installing  a  vast  new  consumer 
safety  bureaucracy  and  hiring  an  army  of  subpoena-toting  federal  government  law- 
yers and  unleashing  them  upon  the  American  marketplace. 

The  product  liability  system  also  functions  on  the  principle  of  empowering  individ- 
uals. As  indicated  by  the  previous  examples  of  market-induced  changes  in  behavior, 
the  power  to  change  behavior  and  to  protect  one's  self  lies  with  the  individual.  All 
of  these  behavior  changes  were  brought  about  by  individuals  who,  through  the  tort 
system,  undertook  the  time  and  expense  to  both  seek  compensation  for  themselves 
for  their  own  injuries  and  to  deter  and  change  behavior  so  as  to  protect  their  neigh- 
bors and  their  children.  In  America,  this  power  resides  in  the  individual,  not  politi- 
cians or  bureaucrats.  H.R.  10,  by  greatly  limiting  the  ability  of  individuals  to  seek 
compensation  and  deter  outrageous  behavior,  undercuts  this  fundamental  principle 
of  the  tort  system  by  emasculating  the  power  of  the  individual. 

n.  H.R  10  Is  Unnecessary 

Our  current  civil  justice  system  is  not  perfect.  Our  product  liability  system  is  not 
the  most  efficient  conceivable  system.  Again,  it  is  based  on  principles  of  fairness  and 
accountability  first  and  foremost  and  it  nas  provided  justice  for  millions  of  American 
citizens.  Those  who  attempt  to  reform  the  system  typically  make  two  mistakes. 
First,  they  fail  to  understand  and  respect  the  twin  pillars  of  fairness  and  account- 
ability upon  which  the  system  is  based.  Second,  would-be  reformers  tend  to  operate 
on  the  basis  of  fundamental  myths  about  the  current  system  and  on  a  wholly  inad- 
equate set  of  data. 

In  the  current  zeal  for  reforming  the  system,  proponents  of  H.R.  10  have  based 
their  objectives  on  correcting  three  misperceptions  and  myths  about  the  current  sys- 
tem: 1)  there  has  been  an  explosion  in  products  liability  cases  that  has  caused  litiga- 
tion gridlock  in  the  courts;  2)  punitive  damage  awards  are  both  too  common  and 
too  high;  and  3)  our  current  system  of  civil  justice  is  a  disadvantage  to  our  inter- 
national competitiveness. 

A.  There  Is  No  Products  Liability  "Litigation  Explosion" 

H.R.  10  is  unnecessary  because  it  addresses  and  seeks  to  reform  the  mistaken 
perception  that  there  has  been  an  explosion  in  products  liability  litigation.  This  un- 
derlying myth  has  fueled  product  liability  reform.  Yet  the  most  recent  and  exhaus- 
tive empirical  studies  demonstrate  two  facts:  1)  product  liability  filings  make  up  an 
extremely  small  percentage  of  all  litigation;  ana  2)  most  types  of  product  liability 
cases  are  on  the  decline.  The  most  recent  analysis  of  state  court  cases,  which  is 
where  the  vast  majority  of  products  liability  cases  are  filed,  by  the  National  Center 
for  State  Courts  finds  that  products  cases  are  only  4%  of  all  tort  filings.  Tort  filings, 
in  turn,  are  only  9%  of  all  civil  filings,  and  civil  filings  are  only  27%  of  all  fiUngs. 
This  means  that  products  liability  filings  are  a  mere  36  hundredths  of  a  percentage 
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point  of  the  civil  caseload  and  97  thousandths  of  a  percentage  point  of  the  total  case- 
load in  the  state  courts — where  most  products  cases  are  filea.^ 

Second,  the  number  of  product  liability  filings  has  been  on  the  decline.  Since  1990, 
the  national  total  of  state  tort  filings  has  decreased  by  2  percent.  If  this  trend  con- 
tinues, in  the  next  ten  years,  state  courts  will  experience  a  decline  of  10  percent 
in  state  tort  filings.^  Likewise,  excluding  the  uniaue  case  of  asbestos,  the  number 
of  product  liability  filings  in  federal  court  declined  36  percent  from  1985  to  1991.^ 

Given  these  statistics,  products  liability  cases  cannot  be  the  source  of  the  litiga- 
tion gridlock,  which  so  many  of  H.R.  10  supporters  claim.  H.R.  10  is  unnecessary 
as  it  simply  cannot  be  justified  by  any  notion  of  a  litigation  explosion.  These  are 
the  facts. 

B.  Despite  Their  Infrequency,  Punitive  Damages  Are  Important  Deterrents 

H.R.  10  is  unnecessary  also  because  it  seeks  to  reform  the  mistaken  perception 
that  the  frequency  and  level  of  punitive  damage  awards  are  similarly  out  of  control. 
This  myth  derives  from  the  media  attention  and  publicity  which  in  punitive  damage 
awards  often  generate.  Yet  the  reality  about  punitive  damage  awards  is  that  they 
have  been  exceedingly  rare.  Furthermore,  punitive  damages  are  available  in  only 
the  most  egregious  cases  of  misconduct  and  are  always  subject  to  judicial  review, 
which  often  lessens  the  amount  of  the  award. 

What  the  United  States  Supreme  Court  termed  as  "the  most  exhaustive  study" 
of  all  federal  and  state  court  product  liability  awards  displays  the  rarity  of  punitive 
damage  awards.'*  The  1992  study  by  Professor  Rustad  of  the  Suffolk  University  Law 
School,  uncovered  iust  355  punitive  awards  in  products  liability  cases  between  1965 
and  1990.'  Excluding  the  91  asbestos  cases  (26%),  there  were  an  average  of  only 
11  such  awards  each  year  in  the  entire  country.  Furthermore,  over  half  of  the  puni- 
tive damage  awards  in  this  study  were  either  reduced  in  settlement  negotiations  or 
were  reduced  or  reversed  by  an  appellate  court.®  H.R.  10  is  simply  not  necessary 
to  stem  some  "explosion"  of  punitive  damages  awards:  a  defendant  who  has  not  be- 
haved outrageously  has  nothing  to  fear  from  punitive  damages. 

Given  this  infrequency,  one  might  expect  that  punitive  damages  have  been  inef- 
fective deterrents  to  improving  product  safety.  Yet  the  occasional  punitive  damage 
awards  and  the  more  important  threat  of  them  have  made  Americans  safer.  For  in- 
stance, more  than  75  percent  of  the  non-asbestos  defendants  subject  to  punitive 
damages  awards  between  1965  and  1990  took  some  sort  of  post-litigation  step  to- 
ward making  their  products  safe,  usually  in  the  form  of  fortified  warnings,  product 
withdrawals  or  added  safety  features.  Similarly,  a  manufacturer  of  children  s  paja- 
mas, the  fabric  of  which  was  100  percent  untreated  cotton  flannelette,  stopped  mak- 
ing the  highly  flammable  garment  in  1980  only  after  a  Minnesota  jury  ordered  the 
company  to  pay  $1  million  in  punitive  damages  to  a  4-year-old  girl  who  had  been 
badly  burned  when  her  pajama  top  caught  fire. 

Punitive  damages  have  also  ensured  healthier  lives  for  women.  The  A.H.  Robins 
Company  did  not  voluntarily  offer  to  compensate  the  thousands  of  women  injured 
by  the  Dalkon  Shield.  Such  compensation  came  only  after  a  punitive  damage  award. 
Playtex  only  removed  from  the  market  tampons  linked  to  toxic  shock  syndrome 
(TSS),  strengthened  its  warnings  on  other  products  about  the  association  between 
tampons  and  TSS,  and  started  an  awareness  program  to  alert  the  public  about  the 
dangers  of  TSS  after  a  federal  court  awarded  $10  million  in  punitive  damages  to 
the  family  of  a  woman  who  died  from  TSS.  Yet,  without  factual  justification,  H.R. 
10,  by  limiting  punitive  damages  to  an  arbitrary  level,  would  undercut  the  impor- 
tant behavior  modifying  effect  of  punitive  damages. 

H.R.  10  would  not  just  weaken  the  effect  ofpunitive  damages  by  capping  them 
to  an  arbitrary  maximum — and  thus  capping  safety — but  would  virtually  abolish  pu- 
nitive damages  by  requiring  proof  of  actual  malice.  The  vast  majority  of  punitive 
damage  cases  involve  reckless  conduct.  H.R.  10  would  in  effect  remove  any  penalty 
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for  recklessness  and,  in  the  process,  largely  eliminate  punitive  damages  and  their 
important  incentive  for  safety. 

C.  Our  Product  Liability  System  Does  Not  Threaten  American  Competitiveness 

H.R.  10  is  unnecessary  because  it  seeks  to  remedy  a  mistaken  perception:  that 
our  current  system  of  civil  justice  places  U.S.  businesses  at  a  competitive  disadvan- 
tage with  their  foreign  counterparts  since  American  companies  must  spend  biUions 
on  litigation  costs  and  high  insurance  premiums.  Proponents  argue  that  these  ex- 
penses mean  that  our  businesses  have  less  money  for  business  reinvestment,  prod- 
uct innovation,  cost-saving  measures,  and  other  competitive  practices.  Nevertheless, 
the  proponents  of  the  Act  have  no  facts  to  support  their  claim  that  the  product  li- 
ability system  adversely  effects  the  competitiveness  of  U.S.  businesses. 

The  differences  between  the  U.S.  tort  system  and  legal  systems  in  other  countries 
do  not  provide  foreign  manufactures  with  a  competitive  advantage."'  Indeed,  if  our 
system  discouraged  mnovation,  then  many  of  the  products  which  can  be  bought  else- 
where in  the  world  would  be  unavailable  for  sale  here.  Foreign  businesses  which 
seek  to  compete  internationally  must  alter  their  products  to  satisfy  different  safety 
standards  of  varying  markets.  When  a  foreign  company  sells  a  product  that  causes 
injury  to  a  person  in  the  U.S.,  that  foreign  company  is  subject  to  the  same  product 
liability  laws  as  a  domestic  company.® 

Conversely,  many  countries  with  less  "threatening"  tort  systems  often  impose  sub- 
stantially greater  taxes  and  safety  regulations  that  result  in  compliance  costs  at 
least  as  great  as  any  costs  imposed  by  our  tort  system.®  Correspondingly,  in  many 
countries,  accident  victims  receive  greater  benefits  from  government  entitlement 
programs  that  are  supported,  at  least  in  part,  by  the  higher  taxes  paid  by  foreign 
companies.  For  example,  some  nations  have  universal  compensation  systems  for  ac- 
cidental injuries. ^°  Yet  I  doubt  that  Congress  is  interested  in  embracing  such  regu- 
latory approaches  as  an  alternative  to  our  current  system  of  product  liability. 

Relatedly,  proponents  of  H.R.  10  offer  the  myth  that  the  ever  present  threat  of 
costly  litigation  and  outrageous  damage  awards  under  the  current  product  liability 
system  has  a  chilling  effect  on  development  and  marketing.  However,  the  pro- 
ponents have  never  named  a  single  product  that  was  taken  from  the  market  that 
was  1)  safe,  2)  effective,  and  3)  profitable.  Proponents  of  the  Act  offer  only  anecdotal 
evidence  that,  if  anything,  demonstrates  the  value  of  the  tort  system.  For  example, 
a  common  anecdote  is  that  the  threat  of  product  liability  lawsuits  caused 
Monsanto's  decision  not  to  offer  a  new  "safe"  substitute  for  asbestos.  However,  both 
the  EPA  and  medical  community  concluded  that  this  "safe"  substitute  was  a  poten- 
tial carcinogen  every  bit  as  dangerous  as  asbestos.  If  the  current  product  liability 
system  "stiiles"  the  development  and  marketing  of  potentially  deadly  products,  this 
should  be  applauded,  not  criticized. 

What  the  current  product  liability  system  does  provide  is  an  innovation  incentive 
for  companies  to  develop  safe  products. ^^  Profitable  business  innovation  is  only  en- 
hanced by  a  legal  system  that  offers  consumers  safer  products.  Products  manufac- 
tured in  the  U.S.  have  a  reputation  for  safety  and  reliability  which  gives  our  manu- 
facturers a  competitive  advantage  in  the  world  market. 

In  sum,  the  myth  that  our  litigation  system  hurts  competitiveness  is  best  summa- 
rized by  the  conservative  British  magazine.  The  Economist:  "[t]o  many  managers 
and  politicians,  especially  those  convinced  that  American  firms  are  falling  behind 
their  competitors  abroad,  this  is  seductive  talk  .  .  .  [yet]  there  is  scant  evidence  of 
the  catastrophic  damage  described  by  Mr.  Quayle  and  other  critics."!^  Nevertheless, 
lawsuits  are  indeed  a  ourden  on  American  businesses;  however,  it  is  the  growth  of 
businesses  suing  businesses,  not  products  liability  litigation  which  poses  the  threat. 
Ironically,  this  real  litigation  explosion  has  escaped  both  attention  and  scrutiny  of 
reformers. 
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D.  The  Real  Litigation  Explosion  is  in  Businesses  Suing  Businesses 

H.R.  10  is  unnecessary  because  it  fails  to  address  the  true  litigation  explosion  in 
this  country  which  has  produced  the  litigation  gridlock  [a]nd  anti-competitive  effects 
on  American  businesses  that  supporters  of  H.R.  10  mistakenly  attribute  to  products 
liability  litigation.  The  growth  in  commercial  litigation  over  antitrust,  contract  viola- 
tions, patents  and  trademarks,  intellectual  property  and  other  business  disputes  has 
been  ignored  by  reformers.  Perhaps  because  such  behavior  is  perceived  as  "strate- 
gic" rather  than  "frivolous"  or  "greedy". 

The  empirical  data  supports  such  contentions.  For  instance,  contract  cases  in  fed- 
eral courts,  which  make  up  only  one  type  of  all  commercial  litigation,  have  increased 
by  232  percent  over  the  period  1960-1988  (13,268  filings  in  1960  and  44,027  in 
1988).  These  cases  comprised  nearly  one-fiilh  of  all  civil  filings  and  such  cases  con- 
stitute the  greatest  percentage  of  sJl  civil  actions.  Thus,  busmesses  themselves  are 
the  main  source  of  any  burden  on  either  the  U.S.  court  system  or  the  well-being 
of  the  U.S.  economy.13  Rather  than  enact  a  law  that  would  punish  ordinary  middle 
class  Americans  when  their  lawsuits  are  not  the  real  problem,  Congress  should  ad- 
dress the  real  litigation  problem. 

III.  H.R  10  IS  NOT  ONLY  UNNECESSARY,  IT  IS  INAPPROPRIATE 

H.R.  10  is  particularly  inappropriate  in  light  of  the  destructive  impact  it  will  have 
on  our  federalist  system  and  the  judicial  confusion  which  its  new  standards  will  cre- 
ate. 

A.  H.R.  10  Usurps  the  historic  and  Proper  Role  of  the  States 

H.R.  10  is  inappropriate  because  it  would  dismantle  the  carefully  developed  poli- 
cies of  state  legislatures  and  state  courts  by  taking  the  unprecedented  step  of  fed- 
eralizing state  tort  law.  It  is  ironic  that  at  the  very  time  tne  Congress  is  working 
to  give  more  authority  back  to  the  states  on  the  one  hand,  proponents  of  H.R.  10 
would  have  the  federal  government  usurp  the  authority  of  the  states  and  take  over 
an  area  of  law  that  has  been  their  sovereign  domain  for  centuries.  Federal  product 
liability  laws  would  indeed  be  an  unwise  and  untimely  federal  mandate. 

Nearly  every  state  has  enacted  some  degree  of  product  liability  reform.  While 
many  may  disagree  with  what  the  states  have  done,  we  are  fighting  for  their  right 
to  do  it.  I  can  tell  you  that  I  have  spoken  with  trial  lawyers  from  states  like  North 
Carolina,  who  oppose  H.R.  10  even  though  it  would  actually  improve,  in  their  view, 
the  law  for  them.  The  re-invention  of  products  liability  law  nas  and  should  continue 
to  come  from  the  States,  which  are  best  situated  to  analyze  and  evaluate  the  impact 
reform  will  have  on  their  own  communities. 

B.  Creation  of  Unintended  Consequences 

H.R.  10  is  inappropriate  because  it  will  produce  inconsistency  and  unpredictability 
for  our  civil  justice  system,  rather  than  tne  consistency  and  uniformity  as  its  pro- 
ponents claim.  The  federal  standards  of  H.R.  10  will  be  applied  in  different  contexts 
and  invariably  will  be  interpreted  and  implemented  diflerently,  not  only  by  state 
courts  but  also  by  federal  courts.  Ultimately,  rather  than  each  state  supreme  court 
being  the  final  arbiter  of  these  differing  tort  standards,  both  state  and  federal  courts 
will  come  to  varying  conclusions  leading  to  no  uniformity  as  H.R.  10  is  interpreted 
by  the  various  13  United  States  Courts  of  Appeals  and  50  state  supreme  courts. 
H.R.  10  will  also  lead  to  more  complicated  trials.  Courts  wUl  now  be  in  the  precar- 
ious position  of  simultaneously  and  confusingly  applying  both  state  and  federal 
standards  to  the  same  set  of  facts  and  to  the  same  litigants.  Overlap  and  confusion 
is  inevitable,  which  is  one  reason  why  the  state  Chief  Justices  oppose  this  bill. 

rv.  SOME  SPECIFIC  PITFALLS  OF  H.R.  10 

In  several  pernicious  ways,  H.R.  10  undercuts  the  purposes  and  principles  of  the 
product  liability  system  and  threatens  the  rights  of  ordinary  Americans. 

A.  Product  Seller  Liability 

Section  103(b)  of  H.R.  10  rolls  back  mainstream  American  law  regarding  the  li- 
ability of  product  sellers.  Forty-six  states  have  adopted  through  their  courts  or 
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through  their  legislature  some  form  of  strict  liability,  often  based  on  section  402(a) 
of  the  Restatement  Second  of  Torts,  in  cases  when  a  product  defect  causes  injury. 
The  great  majority  of  these  states  include  product  sellers  in  that  standard.  Under 
the  law  of  the  majority  of  the  states,  because  product  sellers  are  a  vital  link  in  the 
chain  that  brings  products  to  our  citizens,  they  can  be  held  accountable  when  they 
sell  unreasonably  dangerous  products  to  consumers.  H.R.  10  rolls  back  that  stand- 
ard. 

H.R.  10  also  appears  to  eliminate  a  seller's  common  law  duty  to  warn  citizens 
about  a  products  potential  dangers.  This  duty  to  warn  is  centuries  old  and  is  em- 
bodied in  sections  388  and  402(a)  of  the  Restatement  (Second)  of  Torts.  H.R.  10 
would  therefore  again  overturn  mainstream  and  majority  law. 

H.R.  10  also  takes  away  a  citizen's  right  to  hold  a  seller  accountable  on  the  well- 
established  basis  of  breaches  of  implied  warranties.  H.R.  10  would  thus  overturn 
even  the  provisions  of  the  Uniform  Commercial  Code  which  holds  sellers  responsible 
for  breaches  of  expressed  and  implied  warranties.  Even  the  exception  in  H.R.  10  to 
this  virtual  immunization  of  proauct  sellers  causes  problems.  The  bill  provides  that 
the  seller  may  not  claim  the  benefits  of  the  protections  of  the  bill  if  for  some  reason 
the  manufacturer  of  the  product  in  question  is  not  subject  to  service  of  process 
under  the  laws  of  the  state  in  which  the  claimant  brings  the  action,  or  if  the  court 
determines  that  the  claimant  would  be  unable  to  enforce  a  judgment  against  the 
manufacturer.  The  satellite  litigation  through  motions,  memos,  discovery  and  ap- 
peals that  would  be  necessaiy  in  order  to  prove  that  this  exception  applies,  presum- 
ably over  the  vigorous  opposition  of  the  product  seller,  would  be  enormous  and  cost- 
ly and  result  in  delay. 

B.  Limitation  on  Punitive  Damages 

As  discussed  above,  punitive  damages  serve  a  vital  role  in  deterring  wrongful  con- 
duct yet,  at  the  same  time  they  are  extremely  rare  and  hardly  an  overwnelming 
burden  to  defendants  and  potential  defendants.  Therefore,  section  103(c)  of  H.R.  10 
is  misguided.  Make  no  mistake  about  it,  this  language  will  virtually  eliminate  puni- 
tive damages  from  the  product  liability  system.  By  Forcing  a  claimant  to  prove  "ac- 
tual malice,"  which  is  defined  to  be  conduct  that  was  "specifically  intended  to  cause 
serious  injury"  or  "carried  out  with  both  a  flagrant  indifference  to  the  rights  of  the 
claimant  and  an  awareness  that  such  conduct  [would]  result  in  serious  personal  in- 
jury", this  standard  will  be  virtually  impossible  for  a  claimant  to  prove. 

The  Utany  of  notorious  cases  of  outrageous  conduct  for  punitive  damages  which 
were  deservedly  awarded  simply  could  not  have  achieved  that  result  had  the  stand- 
ard of  H.R.  10  been  the  law: 

A  1983  Florida  case  granting  $3  million  in  punitive  damages  for  a  care  manu- 
facturer's failure  to  correct  an  exploding  fuel  system,  which  it  know  about  at 
least  six  years  before  the  car  was  manufactured. 

A  1986  Illinois  case  levying  a  $26  million  award  to  a  patient  who  took  the 
drug  Covmadin  following  successful  bypass  surgery  had  to  have  his  legs  ampu- 
tated because  of  gangrene.  Evidence  at  trial  showed  the  drug  company  was 
aware  that  adverse  reactions  to  the  drug  could  result  in  the  necessity  of  ampu- 
tation and  that  it  had  purposefully  concealed  these  possible  side  effects  from  the 
FDA.  The  parties  settled  tne  case  after  trial  for  an  undisclosed  amount. 

A  1994  Virginia  case  granting  a  $350,000  punitive  damage  award  to  a  com- 
merciEil  truck  driver  suffered  injuries  to  his  eye  when  the  hook  on  a  bunjee  cord 
he  was  using  straightened  out  and  struck  his  eye.  The  plaintiff  argued  that  the 
bunjee  cord  manufacturer  had  known  its  hooks  had  previously  failed,  causing 
eye  iniuries  and  had  failed  to  replace  them  even  though  stronger  hooks  were 
available  for  just  1  cent  more  per  hook. 
In  these  cases  and  others,  the  standard  by  which  punitive  damages  were  awarded 
would  be  preempted  by  the  more  restrictive  standard  of  malice  as  federally  man- 
dated by  H.R.  10. 

In  addition,  H.R.  10  would,  if  punitive  damages  were  ever  able  to  be  awarded,  cap 
such  damages  at  three  times  the  amount  of  economic  injury  or  $250,000,  whichever 
was  greater.  First,  capping  punitive  damages  completely  undercuts  the  valuable 
market  incentive  which  punitive  damages  provide.  It  is  only  the  indeterminable  na- 
ture of  punitive  damages  which  makes  it  impossible  for  a  cynical  actor  from  making 
calculations  weighing  safety  against  the  cost  of  compensating  injuries.  Indeed  it  is 
the  indeterminable — and  often  uninsurable — nature  of  punitive  damages  which  so 
bothers  the  manufacturers  and  others  promoting  H.R.  10.  But  that  is  precisely  the 
necessary  role  that  punitive  damages  play.  Furthermore,  by  using  economic  dam- 
ages for  the  measurement  for  the  punitive  damages  cap,  H.R.  10  discriminates 
against  those  who  may  not  be  able  to  demonstrate  large  economic  loss.  A  woman 
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who  loses  her  ability  to  have  children  because  of  the  outrageous  and  even  "mali- 
cious" behavior  of  a  defendant  may  have  little  if  any  economic  damages  and  thus 
will  be  impotent  in  seeking  the  punitive  damages  which  might  be  weU-warranted 
in  such  a  case.  The  same  discriminatory  effect  results  for  the  elderly,  and  low  and 
middle-income  Americans. 

C  Elimination  of  Joint  and  Several  Liability  for  Non-Economic  Damages 

In  my  view,  the  drafters  of  H.R.  10  sorely  misunderstand  the  principles  behind 
joint  and  several  liability,  and  have  again  chosen  to  discriminate  against  women, 
the  elderly,  and  lower  and  middle-income  Americans.  Joint  and  several  liability  re- 
flects the  first  purpose  of  the  tort  system:  compensation.  Joint  and  several  liability 
says  that  we  will  first  and  foremost  compensate  the  injured  party  who  suffered  their 
harm  through  no  fault  of  their  own.  Joint  and  several  liability  then  says  that  once 
that  individual  is  compensated  we  will  take  them  out  of  the  system  and  then  allow 
those  defendants  who  have  been  found  to  have  caused  the  harm  to  properly  appor- 
tion damages  amongst  themselves.  The  liable  defendant  who  has  paid  more  than  its 
share  of  the  damages  in  the  first  instance  is  empowered  to  seek  contribution  or  in- 
denmity  from  the  others  who  have  contributed  to  the  harm.  Therefore,  joint  and  sev- 
eral liability  makes  the  value  judgment  that  the  burden  and  cost  of  apportioning 
damages  should  be  placed  on  those  who  caused  the  harm  and  not  on  the  party  that 
suffered  the  harm.  In  the  event  that  one  or  more  defendants  succeeds  in  avoiding 
the  reach  of  the  court,  obviously  an  inefficient  and  undesirable  result  occurs.  But 
there  is  no  way  to  avoid  some  inequity  here.  Either  the  innocent  injured  citizen 
shall  be  made  to  suffer  by  receiving  less  than  the  compensation  that  they  had  been 
found  entitled  to,  or  one  or  more  of  the  defendants  who  have  caused  the  harm  will 
be  forced  to  pay  beyond  what  might  have  otherwise  been  their  share.  Out  of  these 
two  results,  joint  and  several  liability  makes  the  only  fair  choice. 

Furthermore,  by  eliminating  joint  and  several  liability  for  non-economic  damages 
only,  the  drafters  of  H.R.  10  are  clearly  saying  to  the  women,  the  elderly,  and  the 
lower  and  middle-income  jiersons  of  this  country  that  they  are  less  concerned  that 
those  people  are  fairly  compensated.  We  are  guaranteeing  that  the  corporate  CEO 
who  misses  some  time  from  work  wiU  be  fully  compensated  for  his  large  lost  salary, 
but  that  the  woman  who  has  lost  her  ability  to  have  children  has  not  suffered  a 
"real"  loss.  H.R.  10  dismisses  her  loss  as  "mere  pain  and  suffering"  for  which  she 
wiU  no  longer  be  guaranteed  compensation. 

These  are  just  a  few  ways  in  which  the  specific  provisions  of  H.R.  10  will  make 
it  more  diflicult  for  ordinary  citizens  to  hold  wrongdoers  accountable. 

Conclusion 

Mr.  Chairman  and  Members  of  the  Committee,  H.R.  10  is  unnecessary,  an  inap- 
propriate extension  of  Congressional  power,  and  would  hurt  your  constituents.  I 
strongly  urge  the  Committee  to  reject  the  "Conmion  Sense  Legal  Reform  Act". 

Mr.  Hyde.  Mr.  Willard. 

STATEMENT  OF  RICHARD  K.  WHXARD,  ESQ.,  STEPTOE  & 

JOHNSON 

Mr.  Willard.  Mr.  Chairman,  it  is  an  honor  to  be  here  today  to 
testify  on  the  product  HabiHty  provisions  of  H.R.  10,  the  Common 
Sense  Legal  Reforms  Act  of  1995. 

Taxation,  regulation  and  litigation  are  three  government  activi- 
ties that  have  much  in  common.  They  all  impose  costs  on  the 
American  public.  They  all  discourage  valuable  private  sector  initia- 
tives and  harm  the  competitiveness  of  the  American  econorny.  And 
over  the  past  30  years  the  American  public  has  come  to  realize  that 
all  three — taxation,  regulation  and  litigation — are  getting  out  of 
control. 

H.R.  10  was  placed  in  the  Contract  With  America  because  litiga- 
tion reform  is  a  necessary  way  of  making  real  changes  in  how  our 
Government  operates. 
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The  most  important  part  of  H.R.  10  is  section  103(c)(2),  which 
limits  the  amount  of  punitive  damages  that  can  be  awarded  in 
product  liabihty  cases  to  three  times  the  amount  of  economic  dam- 
ages or  a  quarter  of  a  milHon  dollars,  whichever  is  greater.  This 
provision  does  not  place  a  fixed  dollar  cap  on  the  amount  of  puni- 
tive damages  but  instead  allows  the  award  of  potentially  unlimited 
amounts  of  punitive  damages,  so  long  as  the  award  is  proportional. 
This  provision  will  go  a  long  way  towards  eliminating  the  unpre- 
dictability, the  lottery  mentality,  of  the  present  system. 

The  proportionality  requirement  of  section  103(c)(2)  should  not 
be  confined,  however,  to  product  liability  cases  but  should  apply  to 
all  cases  in  which  punitive  damages  are  sought.  The  rapidly  grow- 
ing service  sector  of  our  economy  needs  protection  from  unreason- 
able awards  just  as  much  as  the  manufacturing  sector.  And,  in  my 
view,  that  would  include  extending  the  limits  on  punitive  damages 
to  suits  brought  by  businesses  against  businesses,  as  well  as  the 
kind  of  product  liability  suits  currently  covered. 

What  about  States  rights?  We  have  heard  in  opposition  to  this 
kind  of  legislation  expressions  of  concerns  about  States  rights  from 
many  quarters  where  little  such  concern  has  been  voiced  in  the 
past.  Our  Federal  Government  currently  regulates  about  every  seg- 
ment of  the  economv  through  the  EPA,  the  FDA,  OSHA,  CPSC, 
and  so  many  other  alphabet  soup  agencies.  It  seems  rather  strange 
that  the  multibillion-dollar  litigation  industry  should  be  the  only 
segment  of  our  economy  beyond  the  power  of  the  Federal  Govern- 
ment to  touch. 

It  is  certainly  true  that  in  the  past  Congress  has  abused  its 
power  to  regulate  interstate  commerce,  to  regulate  things  that  are 
of  purely  local  concern.  But  burdensome  litigation  is  not  a  matter 
of  purely  local  concern,  and  the  effects  on  out-of-State  businesses 
and  the  national  economy  can  be  clearly  documented. 

At  least  since  the  New  Deal  the  political  debate  in  Washington 
has  turned  on  how  much  the  Federal  Government  will  add  to  the 
regulatory  and  litigation  burdens  already  imposed  by  the  States. 
Sometimes  the  regulatory  burden  at  the  Federal  level  has  grown 
rapidly.  Sometimes  it  has  grown  slowly.  But  the  ratchet  has  always 
moved  in  one  direction,  toward  greater  regulation  and  greater  liti- 
gation. It  is  time  now  to  reject  the  old  reactionary  approach  and 
look  for  ways  the  Federal  Government  can  actually  reduce  the  bur- 
dens of  regulation  and  litigation,  and  for  that  reason  I  commend 
this  committee  in  its  consideration  of  H.R.  10. 

Mr.  Hyde.  Thank  you,  Mr.  Willard. 

[The  prepared  statement  of  Mr.  Willard  follows:] 

Prepared  Statement  of  Richard  K.  Willard,  Esq.,  Steptoe  &  Johnson 

Mr.  Chairman,  thank  you  for  inviting  me  to  testify  today  on  the  product  liability 
provisions  of  H.R.  10,  the  Common  Sense  Legal  Reforms  Act  of  1995. 

There  is  a  growing  awareness  that  our  country  suffers  from  too  much  taxation, 
too  much  regulation,  and  too  much  litigation.  H.R.  10  recognizes  that  litigation  re- 
form is  a  necessary  part  of  any  effort  to  make  real  changes  in  the  way  our  govern- 
ment works. 

Litigation  is  like  a  hidden  tax  on  the  American  economy,  impeding  our  inter- 
national competitiveness  while  it  increases  costs  to  consumers.  Litigation  is  also  a 
form  of  regulation,  with  the  fear  of  lawsuits  discouraging  a  wide  range  of  valuable 
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activities.  Our  country  cannot  achieve  its  full  potential  so  long  as  we  face  an  ever- 
increasing  tide  of  unpredictable  and  outrageous  lawsuits. 

H.R.  10  contains  a  number  of  useful  measures  to  reform  our  civil  justice  system. 
Its  enactment  will  mark  the  most  comprehensive  set  of  civil  justice  reforms  since 
the  Rules  Enabling  Act  was  adopted  during  the  New  Deal.  After  this  important  first 
step,  I  hope  this  committee  will  follow  up  with  additional  measures  to  reduce  the 
coniplexity  and  burden  of  civil  litigation. 

My  testimony  will  focus  primarily  on  the  provisions  of  H.R.  10  that  deal  with  pu- 
nitive damages.  Of  all  the  many  problems  in  our  civil  justice  system,  punitive  dam- 
ages is  the  one  problem  that  is  most  in  need  of  immediate  legislative  attention. 

Background 

First,  however,  I  would  like  to  say  a  few  words  about  my  background  and  involve- 
ment in  the  issue  of  litigation  reform.  I  served  as  head  of  the  Civil  Division  at  the 
Justice  Department  from  1983  to  1988,  supervising  over  400  lawyers  who  rep- 
resented the  United  States  in  a  wide  variety  of  civil,  litigation  including  torts,  con- 
tracts, and  regulatory  matters. 

In  addition  to  my  other  duties,  I  also  chaired  the  Reagan  Administration's  Tort 
Policy  Working  group.  This  group  issued  two  widely  circulated  reports  on  the 
causes,  extent,  and  policy  implications  of  the  liability  insurance  crisis  in  1986  and 
1987.1 

The  Tort  Policy  Working  Group  concluded  that  the  system  of  tort  law  in  the  Unit- 
ed States  was  the  major  cause  of  insurance  availability  and  afTordability  problems. 
Expansive  theories  of*^  liability  and  runaway  jury  awards  placed  a  massive  burden 
on  the  private  sector.  Although  certain  aspects  of  the  insurance  crisis  of  the  mid- 
1980's  were  caused  by  cyclical  economic  factors,  these  largely  worked  themselves  out 
as  insurance  companies  made  necessary  adjustments  to  the  competitive  environ- 
ment. In  the  long  run,  however,  we  concluded  that  substantial  reforms  of  the  tort 
system  were  necessary  to  deal  with  the  following  fundamental  problems. 

First,  the  adoption  of  new  liability  theories,  which  increasingly  result  in  com- 
panies and  individuals  being  found  liable  even  in  the  absence  of  any  wrongdoing 
on  their  part. 

Second,  the  undermining  of  causation  through  a  variety  of  questionable  prac- 
tices and  doctrines  which  shift  liability  to  "deep  pocket"  defendants  even  though 
they  did  not  cause  the  underlying  injury  or  had  only  a  limited  or  tangential  in- 
volvement. 

Third,  the  explosive  growth  in  damages  in  tort  lawsuits,  particularly  with  re- 
gard to  non-economic  awards  such  as  pain  and  suffering  or  punitive  damages. 
Fourth,  the  excessive  transaction  costs  of  the  tort  system,  in  which  over  half 
of  every  dollar  paid  out  through  the  system  is  lost  to  attorneys'  fees  and  litiga- 
tion expenses. 
The  Tort  Policy  Working  Group  recommended  that  the  state  and  federal  govern- 
ments provide  long-term  relief  by  enacting  beneficial  reforms  of  tort  law.  The  Work- 
ing Group  made  specific  recommendations  in  this  area  and  drafted  model  statutory 
provisions  to  implement  these  recommendations.  Among  our  recommendations  was 
the  adoption  of  a  cap  on  all  non-economic  damages,  including  punitive  damages,  of 
$100,000  (later  increased  to  $200,000). 

During  1986  and  1987,  and  to  some  extent  thereafter,  a  number  of  states  adopted 
legislation  reforming  tort  law  and  civil  litigation  practices.  Many  of  these  reforms 
have  had  a  beneficial  effect  in  mitigating  some  of  the  excesses  of  our  litigation  sys- 
tem. However,  reforms  have  been  uneven  and  in  some  states  completely  ineffective 
because  of  invalidation  by  activist  state  judges. 

In  1988  I  left  the  Justice  Department  and  joined  Steptoe  &  Johnson.  I  am  also 
an  adjunct  professor  at  Georgetown  University  Law  Center,  where  I  teach  a  seminar 
on  Tort  Law  and  Public  Policy.  In  my  practice,  I  represent  a  number  of  clients  who 
are  defendants  in  tort  and  other  kinds  of  civil  cases,  includine  cases  claiming  puni- 
tive damages.  Many  of  my  clients  favor  civil  justice  reform.  However,  the  views  ex- 
pressed in  this  testimony  are  my  own  and  are  not  being  submitted  as  the  views  of 
any  particular  client. 

Also  by  way  of  background,  I  would  like  to  mention  the  report,  Agenda  for  Civil 
Justice  Reform  in  America,  prepared  for  the  Council  on  Competitiveness  by  a  work- 
ing group  headed  by  Solicitor  General  Kenneth  W.  Starr  in  1991.  This  report  rec- 


^See  U.S.  Department  of  Justice,  Report  of  the  Tort  Policy  Working  Group  on  the  Causes,  Ex- 
tent and  Policy  Implications  of  the  Current  Crisis  in  Insurance  Availability  and  Affordability 
(Feb.  1986);  An  Update  on  the  Liability  Crisis  (Mar.  1987). 
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ommended  a  number  of  reforms,  many  of  which  are  found  in  H.R.  10.  Among  the 
recommendations  was  a  limitation  on  the  amount  of  punitive  damages,  so  that  they 
could  not  exceed  the  amount  of  compensatory  damages  in  a  particular  case. 

I  should  also  note  for  the  record  that  I  was  honored  to  nave  been  consulted  by 
Representative  Jim  Ramstad  and  others  who  worked  last  summer  on  the  Common 
Sense  Legal  Reforms  provisions  of  the  Contract  with  America,  which  are  now  con- 
tained in  H.R.  10. 

The  Need  for  Punitive  Damages  Reform 

Most  lawyers  are  well  aware  of  the  problems  caused  by  punitive  damages,  but  oc- 
casional contrarians  will  claim  that  these  problems  have  been  exaggerated.  Part  of 
the  reason  for  this  debate  is  that  the  most  serious  effects  of  punitive  damages  (in- 
cluding their  impact  on  innovation  and  competition)  cannot  be  quantified. 

Nevertheless,  starting  with  the  quantifiable  effects,  it  is  clear  that  prior  to  the 
1960's  punitive  damages  were  rarely  sought  or  awarded,  were  generally  confined  to 
intentional  torts  such  as  assault  or  slander,  and  were  typically  measured  in  the 
thousands  or  occasionally  the  tens  of  thousands  of  dollars.  It  is  equally  undeniable 
that  the  number  and  size  of  punitive  damage  awards  have  taken  a  quantum  leap 
since  the  early  1960's. 

For  example,  a  1987  study  by  the  Institute  for  Civil  Justice  found  that  the  aver- 
age punitive  damage  award  in  Cook  County,  Illinois,  between  1965  and  1969  was 
$43,000,  whereas  between  1980  and  1984  it  was  $729,000— an  increase  of  about 
1,500%  or  17  times  over  twenty  years.  Another  study  by  Texaco,  Inc.  found  that  the 
amount  of  punitive  damages  awarded  against  businesses  in  four  large  states  in- 
creased 117  times  (after  adjusting  for  inilation)  over  a  similar  twenW-year  period. 
Professor  Michael  Rustad,  in  a  project  funded  by  the  plaintiffs'  bar,  found  that  the 
number  of  punitive  damage  awards  in  product  liability  cases  from  1965  to  1990  tri- 
pled every  five  years,  with  over  half  of  the  awards  occurring  in  the  last  five  years. 
In  recent  years  there  has  been  some  debate  between  civu  justice  reformers  and 
defenders  of  the  status  quo  over  exactly  how  much  of  an  increase  in  punitive  dam- 
ages we  have  experienced.  Part  of  the  problem  here  is  that  there  is  no  national 
database  of  civil  jury  awards.  Some  punitive  damage  awards  are  reduced  by  trial 
or  appellate  courts  or  by  settlements  during  the  appeals  process.  Punitive  damage 
awards  are  also  highly  erratic,  and  trends  must  be  measured  over  decades  and  not 
year-to-year.  The  point  is  sometimes  made  that  punitive  damages  are  more  common 
in  business  litigation  than  in  personal  injury  cases,  but  of  course  both  kinds  of  liti- 
gation can  be  burdensome  and  counterproductive. 

What  is  missing  from  this  debate  over  statistics  is  an  appreciation  for  the 
unmeasurable  but  real  effects  of  punitive  damages  on  our  civil  justice  system. 

Fhinitive  damages  are  now  almost  routinely  claimed  in  tort  litigation,  includ- 
ing the  fast  growing  field  of  business  torts.  It  would  be  almost  malpractice  for 
a  plaintiffs  lawyer  not  to  include  such  a  claim. 

The  presence  of  a  punitive  damages  claim  destabilizes  the  litigation  process. 
A  wide  range  of  matters  that  would  otherwise  be  irrelevant  are  now  sucject  to 
discovery  and  can  be  introduced  as  evidence,  often  serving  to  inflame  a  jury  in 
a  case  where  actual  liability  is  not  clear. 

The  availability  of  punitive  damages  destabilizes  settlement  negotiations. 
Most  of  the  time,  lawyers  on  both  sides  can  adequately  evaluate  the  chances 
that  actual  damages  will  be  awarded  and  their  lUcely  amount  within  a  fairly 
narrow  range.  By  contrast,  it  is  very  difficult  to  determine  when  punitive  dam- 
ages wUl  be  awarded,  and  the  amount  of  awards  is  also  highly  unpredictable. 
Punitive  damages  are  akin  to  bolts  of  lightning. 

The  prospect  of  punitive  damages  increases  the  filing  of  frivolous  cases,  and 
turns  trivial  cases  with  nominal  damages  into  big  cases.  These  cases  are  espe- 
cially hard  to  settle  because  there  is  no  incentive  for  the  plaintiff  (or  the  plain- 
tiffs lawyer)  to  settle  for  actual  damages.  Indeed,  many  of  these  cases  would 
never  be  brought  at  all  if  it  were  not  for  the  prospect  of  a  punitive  damages 
award. 
Although  the  burdens  imposed  by  punitive  damages  litigation  are  readily  demon- 
strable, there  is  little  evidence  that  this  feature  of  the  civil  justice  system  produces 
any  benefits.  In  recent  years,  a  number  of  legal  scholars  have  questioned  whether 
punitive  damages  serve  any  valid  purpose. 

Several  states  severely  limit  the  availability  or  amount  of  punitive  damages,  with- 
out any  evidence  of  increased  health  or  safety  hazards  to  their  citizens.  Corporate 
wrongdoing  can  be  and  often  is  punished  through  criminal  prosecution  or  regulatory 
enforcement. 
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I  believe  in  the  jury  system.  If  a  trial  is  fairly  conducted,  the  jury  usually  does 
a  pretty  good  job  oi  determining  the  facts.  A  punitive  damages  claim,  however,  asks 
the  jury  to  perform  a  role  that  it  is  not  well  suited  for — essentially  a  policymaking 
function. 

In  a  criminal  case,  the  legislature  decides  what  sort  of  conduct  wiU  beprohibited 
when  it  writes  the  law,  ana  if  the  law  is  too  vague  it  is  unenforceable.  The  legisla- 
ture also  decides  the  maximum  punishment  that  can  be  imposed,  including  the 
amount  of  fines.  The  punitive  damages  system  allows  the  jury  to  punish  whatever 
conduct  it  decides  is  outrageous  enough  to  the  punished,  and  impose  a  fme  of  what- 
ever size  it  thinks  is  appropriate,  and  without  many  of  the  procedural  safeguards 
of  the  criminal  justice  system. 

A  study  published  by  the  American  Law  Institute  in  1991  concluded  that  the  ra- 
tionale for  allowing  punitive  damages  in  tort  cases  is  "uneasy"  and  recommended 
that  several  reforms  be  adopted  if  punitive  damages  litigation  is  permitted  to  con- 
tinue.2  One  of  its  principal  recommendations  was  that  the  amount  of  punitive  dam- 
ages be  limited  to  a  specified  ratio  of  the  amount  of  compensatory  damages. 

The  Supreme  Court  and  Punitive  Damages 

Many  reformers  hoped  that  the  U.S.  Supreme  Court  would  solve  this  problem  by 
placing  strict  constitutional  limits  on  punitive  damages,  in  much  the  same  way  as 
the  court  has  constitutionalized  the  law  of  defamation.  In  two  cases  in  the  mid 
1980's,  the  Court  recognized  the  issue  as  serious  but  left  resolution  of  it  for  another 
day.  Aetna  Life  Insurance  Co.  v.  Lavoie,  Alb  U.S.  813  (1986);  Bankers  Life  &  Cas- 
ualty Co.  V.  Crenshaw,  486  U.S.  71  (1988). 

The  first  time  the  Court  squarely  faced  the  issue,  in  Browning -Ferris  Industries 
V.  Kelco  Disposal.  Inc.,  492  U.S.  257  (1989),  the  Court  rejected  an  argument  that 
punitive  damages  could  be  treated  as  "excessive  fines"  within  the  meaning  of  the 
Eighth  Amendment.  The  Court  upheld  an  award  of  $6  million,  more  than  100  times 
the  plaintiffs  actual  damages. 

Since  then  the  Court  has  several  times  held  that  Due  Process  limits  the  size  and 
manner  of  awarding  punitive  damages,  but  in  each  case  it  has  declined  to  say  ex- 
actly where  the  line  between  constitutional  and  unconstitutional  awards  is. 

In  Paciftc  Mutual  Life  Insurance  Co.  v.  Haslip,  111  S.  Ct.  1032  (1991),  the  Court 
held  that  the  Due  Process  Clause  imposed  a  vague  outer  limit  on  abusive  punitive 
damage  awards.  Although  the  Court  worried  about  "punitive  damages  that  'run 
wild,  id.  at  1043,  and  noted  that  the  punitive  damages  award  in  this  case,  which 
was  four  times  greater  than  the  compensatory  damages,  "may  be  close  to  the  line" 
of  constitutional  permissibility,  id.  at  1046,  it  found  that  the  award  did  not  cross 
that  line  and  declined  to  say  where  that  line  might  be. 

Two  years  later,  the  Court  left  the  field  even  murkier.  In  TXO  Production  Corp. 
V.  Alliance  Resources  Corp..  113  S.  Ct.  2711  (1993),  the  Court  upheld  a  punitive 
damages  award  of  $10  million  for  slander  of  title,  which  was  ten  times  greater  than 
the  potential  harm  of  the  defendant's  conduct  and  more  than  500  times  the  actual 
damages  of  $19,000. 

Last  year,  for  the  first  time,  the  Court  overturned  a  punitive  damages  award,  but 
solely  on  the  ground  that  the  State  of  Oregon  did  not  provide  appellate  review  of 
the  amounts  of  such  awards.  Honda  Motor  Co.  v.  Oberg,  114  S.  Ct.  2331  (1994). 
While  the  Court  "recognized  that  the  Constitution  imposes  a  substantive  limit  on 
the  size  of  punitive  damage  awards,"  id.  at  2335,  and  that  Punitive  damages  pose 
an  acute  danger  of  arbitrary  deprivation  of  property,  id.  at  2340,  it  declined  once 
again  to  set  forth  any  standards  for  juries  or  reviewing  courts. 

The  lower  courts  have  an  extremely  difficult  time  administering  this  vague  due 
process  concern.  One  result  is  that  the  Supreme  Court  has  once  again  granted  cer- 
tiorari in  a  punitive  damages  case.  BMW  v.  Gore,  No.  94-896,  concerns  a  $4  million 
punitive  damages  award  against  an  automobile  company  for  failing  to  disclose  that 
it  had  refinished  a  car  to  cover  a  defect.  Although  the  Alabama  Supreme  Court  re- 
duced that  award  to  $2  million,  that  sum  is  still  more  than  500  times  greater  than 
the  $4,000  the  jury  awarded  in  compensatory  damages.  There  is  little  reason  to 
hope  that  the  Court  this  time  will  articulate  clear  standards  for  future  cases. 

We  desperately  need  clear  standards  that  do  not  reauire  litigation  in  each  tort 
case  about  exactly  how  large  a  punitive  damages  award  is  constitutional,  and  that 
will  protect  individuals  ana  businesses  from  abusive  awards.  Justice  (D'Connor  has 
been  a  consistent  and  eloquent  dissenting  voice  in  these  cases,  pleading  for  some 


2  American  Law  Institute,  Reporters'  Study  on  Enterprise  Responsibility  for  Personal  Injury, 
vol.  II,  chap.  9(1991). 
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sort  of  real  guidelines.  As  Justices  Brennan  and  Marshall  warned  near  the  end  of 
their  careers,  "Without  statutory  (or  at  least  common-law)  standards  for  the  deter- 
mination of  how  large  an  award  of  punitive  damages  is  appropriate  in  a  given  case, 
juries  are  left  largely  to  themselves  in  making  this  important,  and  potentially  dev- 
astating, decision."  Browning-Ferris  Industries,  492  U.S.  at  281. 

The  courts  have  proven  unable  to  impofte  bright-line  rules  in  this  area.  Some 
states  have  attempted  to  address  the  problem,  but  no  state  has  the  power  to  ensure 
fairness  to  its  own  citizens  doing  business  across  state  lines,  and  without  uniform 
rules  American  businesses  will  continue  to  face  unpredictable,  arbitrary  treatment. 
At  a  time  when  our  economy  grows  more  interdependent  every  day  and  inter- 
national competition  more  acute,  it  is  imperative  that  Congress  step  forward  and 
accept  these  Justices'  challenge  to  enact  statutory  standards. 

Punitive  Damages  Reforms  in  H.R.  10 

Section  103(c)  of  H.R.  10  contains  two  provisions  to  limit  the  award  of  punitive 
damages  in  product  liability  lawsuits,  one  dealing  with  the  standard  of  liability,  and 
the  other  dealing  with  the  amount  of  damages. 

Subsection  (1)  provides  that  punitive  damages  can  only  be  awarded  if  the 
plaintiff  establishes  by  "clear  and  convincing  evidence"  that  the  harm  resulted 
from  "conduct  manifesting  actual  malice."  The  term  "malice"  is  defined  in  sec- 
tion 103(eK2)  to  include  specific  intent  to  cause  serious  personal  injury  or  fla- 
grant indifference  and  an  awareness  that  serious  personal  injury  is  Ukely  to  re- 
sult. 

Subsection   (2)  limits   the   amount  of  punitive   damages  to   a   proportional 
amount  of  no  more  than  3  times  the  amount  awarded  for  "economic  injury"  or 
$250,000,  whichever  is  greater. 
Of  these  two  reform  provisions,  the  most  important  by  far  is  the  limitation  on 
amount.  This  provision  does  not  go  as  far  as  I  would  like,  but  it  is  a  constructive 
and  reasonable  response  to  the  current  open-ended  system.  The  bill  does  not  impose 
a  fixed-dollar  "cap"  on  the  amount  of  punitive  damages  but  instead  requires  that 
the  amount  of  punitive  damages  be  proportional  to  the  amount  of  economic  dam- 
ages. In  cases  where  the  amount  of  economic  damages  is  small,  the  bill  permits  a 
plaintiff  to  recover  up  to  one-quarter  of  a  million  dollars. 

It  is  important  to  keep  in  mind  that  this  bill  does  not  limit  the  amount  a  jury 
can  award  for  non-economic  damages,  such  as  "pain  and  suffering"  or  "emotional 
distress."  Such  damages  are  determined  under  highly  subjective  standards  and  can 
be  quite  substantial.  However,  the  bill  quite  properly  does  not  allow  such  intangible 
elements  of  damages  to  be  included  in  the  formula  for  determining  the  permissible 
amount  of  additional  punitive  damages,  which  would  otherwise  become  so  elastic  as 
to  provide  little  in  the  way  of  predictability  of  objectivity. 

The  formula  in  section  103(cX2)  is  a  reasonable  one  and  should  not  be  liberalized. 
At  some  point,  a  limitation  provision  becomes  so  watered  down  that  it  is  worthless 
and  may  even  become  counterproductive  by  suggesting  that  large  awards  are  rea- 
sonable. K  the  ratio  or  $250,000  amount  now  contained  in  section  103(cX2)  were  in- 
creased, then  the  benefits  of  this  legislation  would  diminish  and  the  possibility  of 
detrimental  impact  would  become  greater. 

In  this  regard,  it  would  be  helpful  if  language  were  added  to  section  103(cX2)  to 
make  it  clear  that  this  provision  is  to  be  applied  by  the  court  and  should  not  be 
disclosed  to  the  jury.  Otherwise,  some  juries  might  interpret  this  provision  as  creat- 
ing a  presumption  that  treble  damages  or  $250,000,  whichever  is  greater,  should  be 
routinely  awarded. 

Returning  to  section  103(c)(1),  I  think  this  minimum  standard  of  liability  will  pro- 
vide some  benefit  in  cases  where  the  basis  for  awarding  punitive  damages  is  mar- 
ginal. However,  I  would  not  be  optimistic  that  this  reform  alone  wiU  have  a  substan- 
tial eflect  in  most  cases.  I  do  not  believe  that  subtle  changes  in  legal  instructions 
ordinarily  have  much  impact  on  jury  conduct. 

Other  reforms  in  punitive  damages  have  been  proposed,  including  bifurcation  of 
trials,  limitations  on  the  admissibility  of  evidence  about  the  wealth  of  the  defendant, 
and  prohibitions  on  multiple  punitive  awards  based  on  the  same  conduct.  Such  re- 
forms would  be  beneficial,  but  they  are  not  nearly  as  important  as  the  proportion- 
ality limitation  now  contained  in  H.R.  10. 
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The  Need  To  Reform  Punitive  Damages  Outside  the  Context  of  Product 

Liability 

The  punitive  damages  provisions  currently  in  H.R.  10  should  be  extended  beyond 
the  products  liability  context  to  apply  to  all  cases  in  state  and  federal  courts.  The 
problem  of  punitive  damages  exists  in  all  spheres  of  tort  litigation,  not  just  product 
litigation.  Moreover,  punitive  damages  are  increasingly  becoming  a  factor  in  con- 
tract and  other  commercial  litigation.  Thus,  the  interstate  effect  oiarbitrary  and  ex- 
cessive awards  is  not  confined  to  the  product  context. 

All  manner  of  service  providers — in  areas  such  as  telecommunications,  banking, 
transportation,  insurance,  and  professional  services  such  as  medical  care,  legal  rep- 
resentation, and  social  services — are  tied  in  to  the  national  economy,  and  excessive 
awards  collected  against  them  increase  the  costs  of  purchasing  those  services  na- 
tionwide, not  just  in  the  state  of  the  judgment. 

The  point  is  that  these  awards  are  not  just  taxes  on  the  company  involved — they 
are  taxes  on  all  of  us,  in  virtually  all  phases  of  our  lives.  What  happens  in  one  state 
affects  the  whole  nation,  and  this  "punitive  tax"  hits  average  Americans  and  small 
businesses  worst  of  all. 

And  the  targets  of  punitive  awards  are  not  just  private  businesses.  Nonprofit  or- 
ganizations and  municipalities  across  the  nation  are  facing  the  same  arbitrary  and 
unpredictable  jury  awards.  The  problem  is  general,  and  the  solution  needs  to  be 
general,  one  tnat  applies  in  all  kinds  of  lawsuits  and  in  all  courts  in  the  nation. 

The  power  of  Congress  to  legislate  uniform  standards  is  clear,  and  has  two  inde- 
pendent grounds.  First,  under  the  Commerce  Clause,  Congress  has  the  authority  to 
regulate  activity  that  affects  the  movement  of  goods  and  services  across  state  lines. 
The  evidence  is  overwhelming  that  punitive  awards  have  become  a  serious  burden 
on  interstate  commerce.  A  high  percentage  of  the  defendants  involved  are  either 
out-of-state  companies  or  companies  doing  business  in  more  than  one  state.  Inevi- 
tably their  costs  are  passed  along,  across  state  lines,  into  the  general  economy.  Un- 
controlled punitive  damages  awards  have  become  a  substantial,  hidden  tax  on  all 
Americans. 

Second,  as  I  related  above,  the  Supreme  Court  has  held  that  the  Due  Process 
Clause  of  the  Fourteenth  Amendment  is  implicated  by  the  size  of  these  damages 
and  the  manner  in  which  they  are  awarded.  That  Clause  forbids  any  state  to  "de- 
prive any  person  of  life,  liberty,  or  property,  without  due  process  of  law,"  and  Con- 
gress has  the  authority  under  Section  Five  of  the  Fourteenth  Amendment  "to  en- 
force, by  appropriate  legislation,  the  provisions  of  this  article."  Just  as  Congress  has 
the  authority  under  the  Enforcement  Clause  of  the  Fifteenth  Amendment  to  adopt 
voting  rights  laws  that  go  beyond  what  the  courts  have  required,  so  too  the  Enforce- 
ment Clause  of  the  Fourteenth  Amendment  empowers  Congress  to  adopt  rules  to 
ensure  that  proceedings  in  state  courts  do  not  infringe  on  tne  constitutional  right 
to  Due  Process. 

Effective  Date  Provision 

One  additional  change  I  would  suggest  to  H.R.  10  is  in  the  effective  date  provi- 
sion, section  108.  This  provision  states  that  the  reforms  contained  in  section  103, 
including  the  punitive  damages  limitations,  will  only  apply  with  respect  to  claims 
"arising"^  after  the  effective  date  of  the  statute,  which  is  the  first  day  of  the  first 
month  Deginning  180  days  after  enactment.  This  is  a  murky  standard,  since  it  is 
often  difficult  to  determine  when  a  claim  "arises."  And,  since  litigation  often  does 
not  occur  until  some  years  after  a  claim  "arises,"  the  application  of  this  standard 
would  unduly  delay  the  benefits  of  these  provisions  in  the  legislation. 

For  these  reasons,  I  would  suggest  that  the  provisions  of  section  103  and  any 
other  provisions  limiting  the  award  of  punitive  damages  be  made  applicable  to  anv 
case  in  which  a  trial  commences  after  the  effective  date  of  the  statute.  This  will 
allow  at  least  180  days  of  transition  time  before  courts  are  required  to  apply  the 
new  standards. 

Conclusion 

Mr.  Chairman,  again  I  thank  you  for  inviting  me  to  submit  my  views  on  this  im- 
portant legislative  proposal.  The  need  for  civil  justice  reform  has  been  repeatedly 
documented  by  studies  and  commissions  for  over  a  decade,  but  Congress  has  not 
acted.  I  commend  this  Committee  for  its  expeditious  consideration  of  a  bill  that  will 
provide  long-overdue  changes  to  our  system  of  civil  litigation. 
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Mr.  Hyde.  Mr.  Creamer. 

STATEMENT  OF  ROBERT  B.  CREAMER,  REPRESENTING 
CITIZEN  ACTION 

Mr.  Creamer.  Mr.  Chairman,  members  of  the  committee,  thank 
you  for  inviting  me  to  represent  the  views  of  Citizen  Action,  which 
represents  3  milHon  consumers  across  America. 

Along  with  every  other  major  consumer  organization  in  the  Unit- 
ed States,  we  stand  completely  opposed  to  the  provisions  of  H.R. 
10.  You  have  already  heard  that  this  bill  will  do  nothing  to  unclog 
the  courts.  Just  to  put  a  point  on  the  fact  that  business-to-business 
litigation  is  the  principal  engine  of  increased  clogging  of  the  courts, 
let  me  submit  to  the  record  a  study  we  did  of  the  corporate  mem- 
bers of  the  Illinois  Civil  Justice  League,  a  group  promoting  tort  re- 
form in  Illinois,  we  found  that  their  members  file  lawsuits  in  the 
Cook  County  courts  alone  every  37  minutes  the  courts  are  open. 

And  there  is  no  evidence  whatsoever  that  this  bill  will  do  any- 
thing to  benefit  the  economic  environment  for  consumers.  We  con- 
ducted a  survey  of  the  States  that  have  introduced  restrictions 
similar  to  H.R.  10  before  1986.  Results  show  no  savings  in  medical 
costs,  no  record  of  lower  consumer  inflation  and  no  record  of  im- 
proved employment  compared  to  States  that  have  no  such  restric- 
tions. 

What  H.R.  10  will  do  is  what  it  is  intended  to  do.  It  will  reduce 
the  financial  responsibility  of  powerful  corporate  wrongdoers  for 
the  consequence  of  their  acts  and  shift  that  responsibility  to  the 
victim  and  often  to  the  taxpayers.  Ironically,  this  will  almost  cer- 
tainly increase  the  overall  cost  of  product  failure  to  the  American 
economy  by  reducing  the  deterrent  effect  of  awards  and  increasing 
the  instances  of  defective  products. 

Let's  look  at  the  restrictions  on  the  proposed  punitive  damages. 
Punitive  damage  awards  are  rare,  as  indicated.  But  they  have  a 
critical  deterrent  effect.  They  extend  an  economic  message  to  cor- 
porate management  that  sale  of  dangerous  products  has  a  potential 
and  unlimited  cost.  By  severely  limiting  the  amount  levied  for  pu- 
nitive damages,  you  send  a  message  that  the  only  sanction  for  un- 
safe products  are  slaps  on  the  wrist. 

Let's  take  the  Exxon  Valdez  case  as  an  example,  where  corporate 
recklessness  caused  one  of  the  most  catastrophic  environmental 
disasters  of  the  20th  century.  The  jury  levied  a  $5  billion  punitive 
damage  award.  Sounds  like  a  lot  until  you  realize  that  it  rep- 
resents less  than  3  weeks  of  Exxon's  $111  billion  gross  revenue. 
The  concepts  in  H.R.  10  would  limit  the  punitive  damage  award  in 
that  case  to  $860  million,  the  equivalent  of  41  minutes  of  Exxon's 
gross,  far  too  little  to  deter  future  wrongful  behavior. 

Just  as  damaging  is  a  requirement  that  punitive  damages  could 
only  be  awarded  where  there  is  a  showing  of  actual  malice,  a  vir- 
tually unprovable  standard. 

Or  take  the  elimination  of  joint  and  several  liability  for  non- 
economic  damages.  First,  let  us  remember  that  noneconomic  dam- 
ages are  not  minor  bouts  with  pain  and  suffering. 

In  the  case  of  a  Chicagoan,  a  13-year-old  girl  raced  back  into  her 
burning  home  to  rescue  her  grandmother.  The  home  was  on  fire  be- 
cause a  defective  stove  had  exploded.  She  sustained  burns  over  90 
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percent  of  her  body.  After  17  surgeries,  she  barely  looked  human. 
She  had  no  job  and,  therefore,  little  economic  loss  except  for  the 
cost  of  her  medical  care.  Yet  she  will  spend  50  years  of  her  life 
looking  as  she  does.  This  is  a  noneconomic  loss,  and  it  was  a  real 
loss,  and  it  deserves  compensation,  full  compensation. 

But  what  happens  if  more  than  one  wrongdoer  caused  her  injury 
and  one  of  them  is  broke?  There  are  only  two  choices  of  who  pays 
the  broke  wrongdoer's  share,  the  other  wrongdoer  and  the  victim. 
H.R.  10  says  the  victim  should  pav,  that  she  should  not  be  fully 
compensated,  and  that  the  rights  of  corporate  wrongdoers  are  more 
important  than  the  rights  of  middle-class  victims. 

It  is  argued  that  this  bill  will  help  standardize  product  liability 
law  throughout  the  United  States  and  that  is  the  reason  to  justify 
the  Federal  Government  preempting  an  area  that  is  traditionally 
the  responsibility  of  the  State  courts.  But  this  bill  does  nothing  to 
standardize.  It  knocks  down  laws  in  States  that  have  proconsumer 
and  provictim  laws  and  leaves  those  standing  that  favor  corporate 
wrongdoers.  We  will  still  have  a  patchwork  of  product  liability  stat- 
utes in  America.  Only  we  will  have  one  that  is  more  heavily  tilted 
against  victims. 

We  hear  a  lot  about  outrageous  verdicts  of  juries.  Sure,  juries 
make  mistakes.  Sometimes  the  voters  elect  scoundrels,  but  we 
don't  discontinue  elections. 

Much  of  the  debate  surrounding  the  so-called  tort  reform  gets 
down  to  the  question  of  who  should  decide  what  is  fair  and  just  in 
a  particular  case  of  injury.  With  all  due  respect,  should  it  be  a 
group  of  politicians  in  Washington  that  decide  what  is  fair  or 
should  it  be  citizen  iuries,  people  who  don't  have  to  raise  campaign 
contributions  from  Dig  special  interests,  people  who  serve  at  some 
sacrifice  to  carefully  evaluate  the  facts  of  each  individual  case  in- 
volving their  neighbors  and  to  decide  what  is  fair? 

Mr.  Chairman,  we  oppose  this  bill  because  it  will  greatly  reduce 
the  financial  responsibility  of  some  of  the  most  powerful  corpora- 
tions to  ensure  their  products  are  safe  for  ordinary  consumers.  We 
oppose  this  bill  because  it  will  inevitably  mean  more  injuries,  more 
uncompensated  victims  and  more  cost  for  our  economy  and  society. 
We  oppose  this  bill  because  it  usurps  the  power  of  citizen  jurors  to 
decide  what  is  fair.  It  is  just  not  common  sense. 

Mr.  Hyde.  Thank  you,  Mr,  Creamer. 

[The  prepared  statement  of  Mr.  Creamer  follows:] 

Prepared  Statementt  of  Robert  B.  Creamer,  Representing  Citizen  Action 

Mr.  Chairman  and  members  of  the  committee,  thank  you  for  inviting  me  to  rep- 
resent the  views  of  Citizen  Action  which  represents  3  million  consumers  across  the 
country.  We  believe  that  H.R.  10,  particularly  the  provisions  under  consideration  in 
this  hearing,  would  have  pro founcl  negative  consequences  for  American  consumers. 
Therefore,  I  am  particularly  appreciative  of  the  opportunity  to  testify  and  to  share 
our  concerns  with  the  members  of  this  Committee.  I  will  focus  today  on  several  pro- 
visions which  are  especially  troublesome  to  us:  the  changed  standard  for  punitive 
damages,  the  cap  on  punitive  awards,  and  the  elimination  of  joint  and  several  liabil- 
ity for  non-economic  damages.  We  also  have  an  overriding  concern  about  federal  in- 
trusion into  what  has  traditionally  been  state  authority. 

At  a  time  when  Americans  increasingly  sense  an  erosion  of  personal  responsibility 
in  society,  our  civil  justice  system  remains  the  one  institution  that  holds  individuals 
and  organizations  accountable  for  their  behavior.  The  civil  justice  system  forces 
wrong^ers  to  change  their  conduct.  The  result  is  a  safer  and  healthier  America. 
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Citizen  Action,  along  with  major  consumer  groups  such  as  Consumers  Union,  pub- 
lisher of  Consumer  Keports,  Public  Citizen,  the  Consumer  Federation  of  America, 
and  others,  believes  that  H.R.  10  would  seriously  undermine  our  nation's  civil  jus- 
tice system.  If  passed,  it  would  restrict  the  financial  responsibility  of  firms  which 
manufacture  deiective  products  that  kUl  and  injure  ordinary  citizens.  It  would  also 
remove  from  citizen  juries — the  most  democratic  institution  in  our  country — the 
means  to  impose  adequate  deterrents  against  unsafe  products  and  practices. 

The  proponents  of  H.R.  10  argue  that  federal  intrusion  into  state  authority  is 
needed  in  order  to  control  the  burgeoning  number  of  lawsuits  and  out-of-control 
awards.  They  argue  that  the  civil  justice  system  is  an  economic  burden  on  American 
business;  contributes  to  rising  health  care  costs,  and  imposes  a  hidden  "tax"  on 
every  American  consumer. 

This  characterization  is  simply  false.  The  facts  show  that  tort  claims  do  not  clog 
our  courts.  Claims  filed  by  injured  Americans  accounted  for  only  about  5  percent 
of  all  civil  claims  in  state  courts  in  1992,  according  to  the  most  recent  data  complied 
by  the  National  Center  for  State  Courts.  The  Center  also  reports  that  tort  filings 
have  essentially  remained  constant  over  the  past  eight  years  and  actually  declined 
by  2  percent  between  1990  and  1992.  Nor  have  punitive  damage  awards  been  wide- 
spread. Between  1965  and  1990,  punitive  damages  were  awarded  in  less  than  15 
product  liability  cases  each  year,  one-quarter  of  wnich  involved  asbestos  cases. 

In  fact,  if  the  goal  were  to  address  the  so  called  "litigation  explosion,"  it  would 
be  more  important  to  look  at  business-to-business  litigation,  which  accounts  for  a 
greater  share  of  civil  cases  than  product  liability  cases.  A  recent  study  in  Dlinois, 
lor  example,  found  that  there  are  seven  times  more  lawsuits  by  businesses  than  con- 
sumers. A  recent  analysis  of  lawsuits  in  Cook  County  courts  showed  that  the  busi- 
ness members  of  the  Illinois  Civil  Justice  League,  (a  group  of  businesses  and  others 
promoting  "tort  reform"),  filed  a  lawsuit  once  every  37  minutes  that  the  courts  were 
open. 

In  addition,  there  is  not  a  shred  of  evidence  that  restrictions  on  consumer  law- 
suits at  the  state  level  have  resulted  in  lower  health  care  costs,  improved  business 
eerformance  or  lower  levels  of  price  inflation.  A  survey  by  the  Coalition  for 
ionsumer  Rights  found  that,  between  1986  and  1991,  there  was  no  difference  in 
health  care  costs,  employment  levels  or  consumer  prices  between  states  which  had 
enacted  major  tort  restrictions  before  1986  and  those  which  had  not.  As  this  study 
makes  clear,  these  "reforms"  never  produce  the  results  they  advertise,  but  they  are 
very  effective  in  accomplishing  their  intended  goal — shilling  the  financial  respon- 
sibility from  the  corporate  wrongdoer  to  the  innocent  victim. 

Punitive  Damages 

Punitive  damages  are  necessary  to  punish  and  deter  manufacturers  who  con- 
sciously or  recklessly  market  a  dangerous  product.  Without  them,  and  the  uncer- 
tainty of  their  financial  costs,  manufacturers  could  treat  compensation  for  death  and 
injury  caused  by  their  products  as  just  another  cost  of  doing  business. 

Punitive  damage  awards  are  rare.  A  1993  study  by  professors  at  the  Suffolk  Uni- 
versity Law  School  and  Northeastern  University  uncovered  just  355  punitive  awards 
in  products  liability  cases  between  1965  and  1990.  Excluding  the  91  asbestos  cases, 
there  were  an  average  of  less  than  11  such  awards  each  year.  Over  half  of  the  puni- 
tive damage  awards  in  this  study  were  either  reduced  in  settlement  negotiation 
(36%)  or  were  either  reduced  or  reversed  by  an  appellate  court  (20%),  while  only 
20%  of  the  cases  were  affirmed  by  the  appellate  court. 

While  rarely  used,  however,  punitive  damages  have  played  a  critical  role  in  im- 
proving the  safety  of  consumer  products.  The  Conference  Board,  a  business-funded 
research  organization,  surveyed  232  major  U.S.  corporations  about  the  effects  of 
product  liability  laws  on  their  companies:  "Where  product  liability  has  had  a  notable 
impact — where  it  has  most  significantly  affected  management  decision-making — has 
been  the  quality  of  the  products  themselves.  Managers  say  products  have  become 
safer,  manufacturing  procedures  have  been  improved,  and  labels  and  use  instruc- 
tions have  become  more  explicit."  Indeed,  the  Suffolk-Northeastern  show  that  more 
than  75%  of  the  non-asbestos  defendants  subject  to  punitive  damage  awards  be- 
tween 1965  and  1990  took  some  sort  of  post-litigation  step  toward  making  their 
products  safe,  usually  in  the  form  of  fortified  warnings,  product  withdrawals  or 
added  safety  features. 

Despite  the  importance  of  punitive  damages  in  protecting  U.S.  consumers,  H.R. 
10  would  virtually  eliminate  the  ability  of  citizen  juries  to  impose  them.  Section 
103(c)  of  H.R.  10  would  restrict  the  ability  of  citizen  juries  to  impose  punitive  dam- 
ages above  $250,000  or  three  times  the  injured  party's  economic  damages,  which- 
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ever  is  greater.  This  arbitrary  limit  would  greatly  reduce  the  deterrent  effect  of  pu- 
nitive damages.  Consider,  for  example,  the  case  of  Exxon,  whose  reckless  behavior 
resulted  in  an  oil  spill  which  caused  one  of  the  worst  environmental  disasters  of  the 
century.  A  jury  awarded  $5  billion  in  punitive  damages — the  equivalent  of  less  than 
three  weeks  of  gross  revenues  for  Exxon.  If  limits  on  punitive  damages,  like  those 
proposed  in  H.R.  10,  had  been  in  place,  the  jury  would  have  been  able  to  award  only 
$860  million,  three  times  the  economic  damages  or  the  equivalent  of  four  minutes 
of  Exxon's  $111  billion  in  annual  revenues.  In  the  Exxon  case  and  others  involving 
large  corporations,  arbitrary  limits  would  result  in  penalties  far  too  small  to  deter 
future  wrong  behavior. 

Even  more  damaging  to  the  ability  of  citizen  juries  to  prevent  future  injuries  is 
the  requirement  that  punitive  damages  could  only  be  awarded  where  there  is  a 
showing  of  "actual  malice" — an  abnormally  high  standard  of  proof  that  is  not  cur- 
rently required  and  is  virtually  impossible  to  meet.  For  example,  if  "actual  malice" 
were  the  standard  in  the  Ford  Pinto  case,  plaintiffs  would  have  had  to  prove  that 
Ford  intentionally  built  the  car  in  a  way  purposefully  intended  to  injure  the  persons 
bringing  the  case.  Obviously,  this  is  a  virtually  unprovable  standard  and  would  ef- 
fectively eliminate  the  use  of  punitive  damages  to  protect  all  members  of  society. 

Elimination  of  Joikt  and  Several  Liability 

The  rule  of  "^oint  and  several  liability"  provides  that  where  two  or  more  parties 
are  at  fault  for  an  injury  or  death,  the  injured  victim  is  able  to  recover  fully  from 
either  party.  This  is  especially  important  where  a  wrongdoer  is  insolvent  or  unavail- 
able. By  repealing  the  doctrine  oi  joint  and  several  liability  as  it  is  applied  to  non- 
economic  damages,  H.R.  10  would  shift  costs  from  responsible  parties  to  injured  par- 
ties, discriminate  against  the  most  vulnerable  in  our  society,  and  would  likely  in- 
crease liability. 

For  example,  consider  a  case  in  which  a  jury  has  decided  that  an  individual  has 
gotten  cancer  as  a  result  of  a  chemical  such  as  asbestos  and  that  two  companies 
were  responsible  for  the  manufacture  and  sale  of  that  asbestos.  Further  assume  that 
the  jury  has  decided  that  the  victim  is  entitled  to  $200,000  in  non-economic  dam- 
ages and  that  each  company  should  pay  half  of  that  $200,000.  But  one  of  those  com- 
panies has  declared  bankruptcy.  Who  pays  the  $100,000  for  the  company  that 
caused  the  injury  but  can't  pay  its  share?  There  are  only  two  choices.  Either  the 
first  company  that  caused  the  injury  pays  the  second  company's  share,  or  the  victim 
must  pay  by  not  being  compensated. 

Which  solution  is  more  fair?  The  doctrine  of  joint  and  several  liability  says  that 
the  company  which  caused  the  injury  should  pay.  This  bill  says  that  the  victim  must 
pay.  It's  as  simple  as  that. 

And  this  change  in  the  law  is  even  more  unfair  since  it  will  have  a  disproportion- 
ate impact  on  women,  children,  senior  citizens,  and  lower-wage  workers,  those 
whose  compensation  is  more  likely  to  come  in  the  form  of  non-economic  than  eco- 
nomic damages.  Ujpper-income  men,  who  are  more  likely  to  be  awarded  economic 
damages  for  loss  oi  income,  are  not  affected  by  this  provision  of  the  bill. 

Two  people  suffer  exactly  the  same  injury.  Both  find  themselves  unable  to  per- 
form life's  normal  activities.  One  is  a  man  and  one  is  a  woman.  The  man  is  a  lawyer 
and  receives  his  full  economic  damages  whether  or  not  all  responsible  parties  con- 
tribute. The  woman  is  a  homemaker  and  has  suffered  little  "economic  loss,"  so  the 
compensation  she  receives  for  an  injury  that  has  shattered  her  life  could  be  severely 
limited  by  eliminating  joint  and  several  liability  for  non-economic  damages.  No  one 
could  argue  that  is  ^ir,  unless  one  believes  in  a  system  where  the  award  a  jury 
gives  to  an  accident  victim  should  depend  on  how  much  the  accident  victim  earns 
For  a  living. 

In  addition  to  shifting  costs  to  injured  consumers  in  such  a  discriminatory  fash- 
ion, H.R.  10  would  actually  increase  litigation  because  victims  would  be  forced  to 
go  after  all  of  the  parties,  one  at  a  time. 

Federausm 

Adjudication  of  product  liability  laws  has  traditionally  been  the  responsibility  of 
state  courts.  H.R.  10  would  change  that  tradition,  substituting  federal  law  for  state 
authority  in  some,  but  not  all  instances.  (Despite  the  proponents'  arguments,  H.R. 
10  does  not  provide  uniformity.  For  example,  states  with  no  punitive  damages  would 
not  be  required  to  allow  them  under  the  requirements  of  the  bill.)  We  question  why 
there  should  be  federal  intrusion  into  this  authority  and  why  it  should  be  assumed 
that  the  federal  government  knows  better  than  the  states.  There  has  been  a  great 
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deal  of  state  experimentation  in  providing  mechanisms  to  deal  with  small  claims 
and  in  attempting  to  streamline  the  judicial  process.  The  results  of  those  experi- 
ments are  not  even  in,  yet  proponents  of  H.R.  10  appear  to  be  arguing  that  the  fed- 
eral government  should  step  in  and  reauire  the  implementation  of  specific  provi- 
sions. The  possible  explanation  for  such  lederal  intrusion  seems  even  less  justifiable 
in  light  of  the  belief  by  the  Conference  of  Chief  Justices  that  federal  action  would 
create  "additional  complexity  and  unpredictability  in  litigation.  .  ." 

H.R.  10  not  only  supplants  state  authority,  it  would  overturn  the  authority  of  citi- 
zen juries.  Proponents  of  H.R.  10  often  make  their  case  by  citing  an  anecdotal  jury 
verdict  that  appears  on  its  face  to  be  particularly  out  of  line.  Oi  course,  they  often 
neglect  to  point  out  that  most  such  verdicts  have  subsequently  been  reduced  by  a 
judge  or  are  based  on  legitimate  reasoning  by  juries  who  seek  to  impose  deterrents 
based  on  the  financial  situation  of  particular  wrongdoers. 

The  thrust  of  their  argument  is  that  because  juries  make  an  occasional  mistake, 
Congress  should  make  decisions  about  fair  compensation  and  punitive  damages  in 
their  place. 

There  is  no  question  that  juries  sometimes  err;  judges  have  the  ability  to  respond 
to  those  errors  and  defendants  have  the  ability  to  appeal.  But  the  fact  is  that  juries 
are  the  most  democratic  institution  in  the  American  political  system.  Jury  mem- 
bers— who  have  no  financial  stake  in  the  outcome — are  lar  better  eauipped  to  render 
a  fair,  impartial  evaluation  of  the  compensation  due  a  victim  and  tne  financial  pen- 
alty that  is  appropriate  for  a  wrongdoer,  than  politicians  in  Washington. 

m  short,  Mr.  Chairman  and  members  of  the  Committee,  we  oppose  this  bill  be- 
cause it  will  greatly  reduce  the  financial  responsibility  of  some  of  the  most  powerful 
corporations  to  ensure  that  their  products  are  safe  for  ordinary  consumers.  We  op- 
pose this  bill  because  it  will  inevitably  mean  more  injuries,  more  uncompensated 
victims,  and  more  costs  to  our  economy  and  society,  ft  is  just  not  common  sense. 

Mr.  Hyde.  Mr.  Chevalier. 

STATEMENT  OF  PETER  A.  CHEVALIER,  PH.D.,  VICE  PRESI- 
DENT, CORPORATE  QUALITY  AND  REGULATORY  AFFAIRS, 
MEDTRONIC,  INC. 

Mr.  Chevalier.  Mr.  Chairman,  members  of  the  committee,  thank 
you  for  providing  me  the  opportunity  to  testify  today. 

Medtronic  is  a  worldwide  leader  in  producing  therapeutic  medi- 
cal devices  to  improve  the  cardiovascular  and  neurological  health 
of  patients.  We  are  part  of  a  broader  industry  that  provides  lifesav- 
ing  medical  technology  for  millions  of  patients  around  the  world. 
This  industry  has  global  significance  and  is  one  of  the  few  in  which 
the  United  States  has  a  positive  trade  balance,  estimated  at  nearly 
$5  billion  on  $42  billion  in  annual  sales. 

However,  my  perspective  on  the  subject  of  this  hearing  is  not 
only  that  of  an  industry  executive.  It  is  also  that  of  a  researcher 
and  an  innovator.  But,  perhaps  most  importantly,  my  testimony 
comes  from  the  perspective  of  a  patient.  Five  years  ago  I  suffered 
a  complete  heart  block  and  received  a  pacemaker  similar  to  the  one 
which  I  am  holding  here  today,  which  allows  me  to  return  to  a 
more  physically  active  lifestyle. 

From  each  of  these  perspectives,  a  single  conclusion  is  inescap- 
able. If  H.R.  10  is  not  passed,  tomorrow's  medical  technologies  will 
not  be  available  to  patients  in  the  United  States,  and  today's  tech- 
nologies will  be  in  short  supply.  This  problem  must  be  solved  if  pa- 
tients like  myself,  as  well  as  those  who  are  waiting  for  the  develop- 
ment of  new  therapies,  are  to  have  any  hope  for  leading  healthier 
and  more  productive  lives. 

In  short,  the  current  product  liability  and  litigation  system  in  the 
United  States  is  stifling  and  discouraging  the  ability  of  medical  de- 
vice manufacturers  to  innovate  in  this  country,  and  innovation  is 
critical  to  maintaining  a  position  of  global  leadership.  The  environ- 


73 

ment  for  innovation  and  research  has  become  so  harsh  that 
Medtronic  recently  moved  the  headquarters  of  our  Ventures  Group, 
the  business  unit  responsible  for  managing  the  development  of 
breakthrough  technologies,  from  our  Minneapolis  corporate  center 
to  the  Netherlands. 

Product  liability  concerns  are  a  significant  factor  in  determining 
the  best  climate  for  innovation.  We  want  to  pursue  innovative  tech- 
nologies that  will  provide  the  greatest  benefits  for  our  patients,  you 
and  me.  But  in  the  United  States  we  are  forced  to  back  off  from 
many  promising  products  because  of  the  unknown  risks  and  the 
nature  of  our  liability  system.  Our  only  option  is  to  take  those  in- 
novative developments  overseas. 

It  should  be  noted  that  small,  entrepreneurial  device  firms  are 
primarily  responsible  for  driving  innovation  in  our  industry 
through  the  development  of  breakthrough  technologies.  But,  unlike 
Medtronic,  they  cannot  afford  to  shift  operations  overseas  and  are 
far  less  able  to  assume  the  liability  resulting  from  developing  prod- 
ucts here.  Without  this  capability,  they  find  it  very  difficult  to  se- 
cure venture  capital  to  fund  research  and  development,  thus  halt- 
ing innovation  at  its  source. 

The  negative  impact  of  the  loss  of  innovation  in  this  country  can- 
not be  overstated.  First  of  all,  medical  technology  companies  must 
continue  to  innovate  if  they  are  to  remain  competitive  with  their 
foreign  competitors.  It  is  also  critical  for  the  United  States  as  a  na- 
tion. A  recent  study  by  the  Office  of  Technology  Assessment  con- 
cluded that  the  costs  of  retrieving  leadership  and  innovation  may 
be  prohibitive  once  it  is  lost. 

But  the  real  losers  here  are  American  patients,  including  myself, 
who  cannot  get  access  to  the  latest  and  most  innovative  medical 
therapies  needed  to  keep  them  alive.  They  have  only  two  choices: 
accept  older  technology  and  in  some  cases  no  technology  at  all,  or 
travel  to  Europe  or  Canada  to  receive  the  therapy  which  may  save 
their  lives.  The  problem  is  that  many  of  these  patients  are  far  too 
sick  to  travel  or  cannot  afford  the  added  cost,  so  they  face  an  un- 
certain future. 

When  I  found  I  needed  a  pacemaker,  I  faced  a  dilemma:  Should 
I  go  to  Europe  or  Canada  where  better  technology  developed  by  my 
own  company  is  approved  and  readilv  available?  Or  should  I  settle 
for  an  older  and  inferior  device  available  to  U.S.  patients?  I  found 
myself  in  a  very  ironic  situation,  in  that  I  had  helped  to  produce 
but  could  not  use  the  technology  I  knew  was  better  for  my  condi- 
tion. 

We  must  preserve  a  positive  environment  for  innovation  in  this 
country  if  tens  of  thousands  of  patients  facing  threatening  diseases 
are  to  nave  access  to  the  technologies  they  need. 

Mr.  Chairman,  members  of  the  committee,  this  is  the  pacemaker 
that  was  available  in  the  mid-  to  late-1960's.  Through  innovation 
and  new  materials,  this  is  what  is  available  today.  And  this  is  the 
type  of  innovation  we  need  to  continue  to  support  and  encourage 
in  this  country. 

Medtronic  is  convinced  that  these  reforms  proposed  in  H.R.  10 
will  have  a  positive  effect  on  our  ability  to  develop  and  produce 
safer  and  more  effective  products  in  this  country.  The  bill  will  in- 
still a  fairness  and  reasonableness  to  our  legal  system  that  benefits 
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injured  victims,  yet  it  does  not  stymie  the  innovation  and  research 
that  has  enabled  patients  Hke  myself  to  lead  a  fuller,  more  active 
and  more  productive  lifestyle. 

In  conclusion,  the  challenge  we  have  faced  is  great.  But  it  would 
be  tragic  if  the  U.S.  medical  device  industry,  founded  on  creativity, 
innovation  and  entrepreneurship,  loses  its  leadership  position  due 
to  the  U.S.'s  stifling,  litigious  environment  and  loss  of  access  to  key 
biomedical  materials.  It  is  even  more  tragic  that  Americans,  you 
and  me,  may  not  have  access  to  the  same  state  of  the  art  tech- 
nology that  patients  outside  the  United  States  have  freedom  to 
choose  from  today  to  lead  fuller,  healthier,  more  productive  lives. 

Thank  you  for  allowing  me  to  address  the  committee. 

Mr.  Hyde.  Thank  you,  Mr.  Chevalier. 

[The  prepared  statement  of  Mr.  Chevalier  follows:] 

Prepared  Statement  of  Peter  A.  Chevauer,  Ph.D.,  Vice  President,  Corporate 
Quality  and  Regulatory  Affairs,  Medtronic,  Inc. 

Mr.  Chairman  and  members  of  the  committee,  thank  you  for  providing  me  the  op- 
portunity to  testify  today.  My  name  is  Pete  Chevalier  and  I  am  currently  the  Vice 
President  of  Corporate  Quality  and  Regulatory  Affairs  for  Medtronic,  Inc.  My  com- 
pany is  a  world  wide  leader  in  producing  therapeutic  medical  devices  to  improve  the 
cardiovascular  and  neurological  health  of  patients.  We  are  part  of  a  broader  indus- 
try, represented  by  the  Health  Industry  Manufacturers  Association,  that  provides 
life  saving  medical  technology  for  millions  of  patients  around  the  world.  This  indus- 
try has  global  significance  and  is  one  of  the  few  in  which  the  U.S.  has  a  positive 
trade  balance — estimated  at  nearly  $5  billion  on  $42  billion  in  annual  sales. 

However,  my  perspective  on  the  subject  of  this  hearing — product  liability  reform — 
is  not  only  that  of  an  industry  executive.  It  is  also  that  of  a  researcher  and  innova- 
tor. I  have  served  as  the  Deputy  Director  of  the  Lung  Division  at  NIH  and  the  re- 
search and  development  chief  at  Medtronic.  Most  importantly,  my  testimony  comes 
from  the  perspective  of  a  patient.  Implanted  in  my  chest  is  a  cardiac  pacemaker, 
similar  to  the  one  I  am  holding,  which  allows  me  to  live  an  active,  normal  life.  From 
each  of  these  perspectives,  a  single  conclusion  is  inescapable:  If  HR  10  is  not  passed, 
tomorrow's  medical  technologies  wUl  not  be  available  to  U.S.  patients  and  today's 
technologies  will  be  in  short  supply.  This  problem  must  be  solved  if  patients  like 
myself,  as  well  as  those  who  are  waiting  for  the  development  of  new  therapies,  are 
to  have  any  hope  for  a  healthy  future. 

In  short,  the  current  product  liability  and  litigation  system  in  the  U.S.  is  having 
a  severely  detrimental  effect  on  the  ability  of  medical  device  manufacturers  to  inno- 
vate in  this  country.  The  environment  for  innovation  and  research  has  become  so 
harsh  that  Medtronic  recently  moved  the  headquarters  of  our  Ventures  Group,  the 
business  unit  responsible  for  managing  the  development  of  breakthrough  tech- 
nologies, from  our  Minneapolis  Corporate  Center  to  the  Netherlands.  Product  liabil- 
ity concerns  are  a  significant  factor  in  determining  the  best  climate  for  innovation. 
We  want  to  pursue  technologies  that  will  provide  the  greatest  benefits  for  our  pa- 
tients, but  in  the  U.S.  we  are  forced  to  back  ofT  from  many  promising  products  Be- 
cause of  the  unknown  risks  and  the  nature  of  our  liability  system.  Our  only  option 
is  to  take  those  developments  overseas.  In  most  cases,  U.S.  patients  will  eventually 
be  able  to  benefit  from  these  new  devices,  but  it  will  be  years  after  their  European 
counterparts.  In  some  instances,  these  products  may  never  be  available  in  this  coun- 
try. 

It  should  be  noted  that  small,  entrepreneurial  device  firms  are  primarily  respon- 
sible for  driving  innovation  in  our  industry  through  the  development  of  break- 
through technologies.  But  unlike  Medtronic,  they  cannot  afford  to  shift  operations 
overseas  and  are  Tar  less  able  to  assume  the  liability  resulting  from  developing  prod- 
ucts here.  Without  this  capability,  they  often  find  it  difUcult  to  secure  venture  cap- 
ital to  fund  research  and  development,  halting  innovation  at  its  most  prolific  source. 
According  to  the  Health  Care  Technology  Institute,  two  trends  are  emerging  that 
indicate  now  the  risk  environment  is  affecting  the  behavior  of  venture  capitalists. 
The  first  is  that  capital  is  becoming  more  concentrated  toward  the  R&D  activities 
of  a  small  number  of  firms.  The  second  is  that  funds  are  being  directed  at  the  later 
stages  of  product  development,  away  from  start-up  ventures.  In  an  industry  where 
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innovation  is  driven  by  small  entrepreneurs  engaged  in  the  earliest  phases  of  inven- 
tion, the  results  of  these  two  trends  wiU  be  catastrophic. 

The  negative  impact  of  the  loss  of  innovation  in  this  country  cannot  be  overstated. 
First  of  all,  medical  technology  companies  must  continue  to  innovate  if  they  are  to 
remain  competitive  with  their  foreign  competitors.  It  is  also  critical  for  the  United 
States  as  a  nation.  A  recent  study  by  the  Office  of  Technology  Assessment  con- 
cluded, not  surprisingly,  that  a  country's  national  competitiveness  is  directly  tied  to 
its  technology  base.  Sustaining  that  leadership  position  is  crucial.  According  to  the 
report,  "^he  cost  of  retrieving  innovation  leadership  may  be  prohibitive  once  it  is 
lost." 

But  the  real  losers  here  are  American  patients,  who  cannot  get  access  to  the  lat- 
est, and  most  innovative,  medical  therapies  needed  to  keep  them  alive.  They  have 
only  two  choices:  accept  older  technology  and  in  some  cases  no  technology  at  all,  or 
travel  to  Europe  or  Canada  to  receive  the  therapy  which  may  save  their  Uves.  The 
problem  is  that  many  of  these  patients  are  far  too  sick  to  travel  or  cannot  afford 
the  added  cost,  so  they  face  uncertain  futures,  sufTering  from  what  may  be  a  termi- 
nal disease.  The  implications  are  clear  when  Dr.  J.  Daniel  Hill,  a  noted  cardio- 
vascular surgeon  witn  the  Pacific  Medical  Center  in  San  Francisco,  states  publicly 
that  he  would  recommend  that  his  loved  ones  in  need  of  certain  new  procedures 
travel  to  Europe  to  receive  care. 

Let  me  tell  you  about  my  own  situation.  When  I  found  out  I  needed  a  pacemaker 
I  was  faced  with  a  dilemma:  should  I  go  to  Europe  or  Canada  where  better  tech- 
nology developed  by  my  own  company  was  and  is  approved  and  readily  available, 
or  should  I  settle  for  the  older  and  inferior  device  available  to  U.S.  patients?  I  found 
myself  in  a  very  ironic  situation,  in  that  I  had  helped  to  produce,  but  could  not  use, 
the  technology  I  knew  was  better  for  my  condition.  We  must  preserve  a  positive  en- 
vironment for  innovation  in  this  country  if  the  tens  of  thousands  of  patients  facing 
life  threatening  diseases  are  to  have  access  to  the  technologies  they  need. 

Product  liability  reform  such  as  that  included  in  this  legislation  is  an  important 
part  of  the  overall  innovation  solution.  We  need  a  reasonably  level  playing  field 
when  it  comes  to  product  Uability  concerns,  so  that  innovators  and  providers  are  not 
scared  away  from  offering  the  most  advanced  therapies  to  American  patients.  And 
although  some  would  argue  that  the  threat  of  litigation  will  lead  to  better  products, 
that  is  simply  not  the  case  in  this  instance.  The  current  litigation  system  does  not 
force  manufacturers  to  make  better  products;  the  FDA  does.  The  FDA  today  has 
more  enforcement  tools  than  any  individual  plaintiff. 

I  certainly  cannot  speak  for  other  manufacturers  or  the  medical  device  industry 
as  a  whole.  My  comments  represent  only  the  position  of  Medtronic.  We  have  three 
specific  priorities  with  regard  to  reforming  the  product  liability  system.  First,  the 
rules  for  joint  and  several  liability,  which  currently  allow  a  defendant  to  be  held 
accountable  for  the  entire  damage  award  regardless  of  the  percentage  of  harm  at- 
tributable to  that  defendant,  should  be  changed  to  reflect  fundamental  notions  of 
fairness.  Second,  punitive  damages  should  be  limited  to  those  situations  in  which 
a  defendant  knowingly  disregarded  a  clear  danger  to  consumers,  and  the  amount 
should  be  capped  to  reign  in  the  growing  trend  toward  obviously  outrageous  jury 
awards. 

Third,  in  the  medical  device  industry,  suppliers  of  biomaterials  who  take  no  part 
in  the  design,  manufacture,  or  sale  of  devices  should  be  insulated  from  suit. 

Medtronic  is  convinced  that  these  reforms  proposed  in  H.R.  10  will  have  a  positive 
effect  on  our  ability  to  develop  and  produce  safer  and  more  effective  products  in  this 
country.  The  bill  will  instill  a  fairness  and  reasonableness  to  our  legal  system  that 
benefits  injured  victims,  yet  it  does  not  stymie  the  innovation  and  research  that  has 
enabled  patients  like  myself  to  live  a  fuller  life. 

The  punitive  damages  provisions  are  especially  important  given  the  vast  disparity 
in  state  statutes  in  this  area  and  the  risks  inherent  in  the  development  and  use 
of  medical  technology.  While  the  development  of  new  medical  devices  can  deliver 
enormous  benefits,  oflen  to  patients  facing  Ufe  threatening  illness  with  no  alter- 
native therapies,  unfortunately  our  knowledge  of  the  human  body  is  not  complete. 
Device  manufacturers  must  proceed  from  the  view  that  the  potential  risk  is  substan- 
tial. This  is  especially  true  of  companies  seeking  to  develop  the  most  breakthrough 
technologies.  Relative  to  small  improvements  on  existing  therapies,  breakthrough 
devices  carry  many  more  unknowns  regarding  liability.  And  accompanying  this  risk 
is  the  prospect  of  large,  multiple  punitive  damage  awards  for  outcomes  that  could 
not  possibly  have  been  foreseen  at  the  time  of  development  and  FDA  approval.  By 
requiring  a  clear  and  convincing  showing  of  malicious  conduct  and  capping  the  puni- 
tive award,  this  bill  injects  consistency  and  will  allow  device  innovators  to  proceed 
with  a  larger  measure  of  confidence. 
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Unfortunately,  even  if  a  medical  device  manufacturer  is  willing  to  take  on  the  li- 
ability risk  inherent  in  developing  a  new  product,  the  firm  may  not  be  able  to  secure 
the  raw  materials  and  components  necessary  to  manufacture  the  device.  Right  now, 
Mr.  Chairman,  the  three  largest  suppliers  of  raw  materials — DuPont,  Dow,  and  Dow 
Coming — have  restricted  the  use  of  their  commonly  produced  materials  in  medical 
implants.  And  they  are  not  alone.  The  specter  of  litigation  has  caused  a  growing 
number  of  other  crucial,  but  less  well  known,  companies  to  follow  suit. 

Suppliers'  concerns  about  being  involved  in  prohibitively  costly  litigation  are  not 
hypothetical.  In  one  example,  DuPont  incurred  tens  of  millions  of  dollars  of  legal 
costs  defending  itself  because  one  of  its  materials  was  used  in  a  jaw  implant  that 
did  not  perform  appropriately.  While  DuPont  had  no  role  in  the  design,  specifica- 
tion, manufacture,  sale  or  distribution  of  the  medical  product  and  is  prevailing  in 
court,  the  cost  of  defending  the  company  is  prohibitive.  Thus,  it  will  no  longer  per- 
mit the  sale  of  its  materials  for  implant  able  devices.  These  suits,  it  must  be  noted, 
do  not  usually  benefit  the  affected  patient.  DuPont  has  been  found  not  liable  in  258 
of  259  cases  thus  far.  The  cost  of  wmning  is  simply  too  high. 

I  must  point  out  that  the  materials  and  component  suppliers  are  not  the  villains. 
They  are  responding  to  the  simple  fact  that  the  risks  of  supplying  to  the  medical 
device  industry  far  outweigh  any  returns  they  can  expect.  For  instance,  combined 
non-medical  sales  of  three  representative  materials  used  in  implants — Teflon,  Delrin 
and  Dacron,  all  manufactured  by  DuPont — are  between  $10  billion  and  $11  billion 
annually.  But  total  sales  for  medical  implant  use  is  estimated  to  be  less  than 
$600,000.  Considering  that  DuPont's  legal  cost  in  defending  the  jaw  implant  suits 
was  almost  $8  million  per  year,  it  is  clearly  not  cost  efTective  for  the  company  to 
continue  to  supply  our  industry. 

The  shadow  of  product  liability  is  actually  serving  to  keep  better  performing  prod- 
ucts from  the  market.  Rather  tnan  being  a  force  lor  improvement,  it  severely  con- 
strains material  choices  and  options  available  to  medical  device  designers.  It  (Iiverts 
scarce  R&D  resources  toward  finding  replacement  materials  rather  than  applying 
them  to  advancements  and  improvements.  Because  of  the  growing  proscription  ot 
materials  and  components  for  life-saving  medical  devices,  u\e  industry  is  now  en- 
gaged in  an  all-out  effort  to  find  and  qualify  equivalent  replacement  materials  and 
sources  of  supply.  To  the  extent  we  are  successful,  the  resources  expended  on  these 
initiatives  will  merely  get  us  back  to  where  we  were.  And  in  those  cases  in  which 
we  fail  to  find  replacement  materials,  medical  devices  that  save  and  improve  lives — 
including,  possibly,  the  pacemaker  that  allows  me  to  be  here  today — will  cease  to 
be  available  to  American  patients. 

Mr.  Chairman  and  members  of  this  committee,  we  face  a  real  and  imminent  dan- 
ger that  high  quaUty  life-saving  and  life-enhancing  medical  devices  will  become  un- 
available. For  patients,  the  consequences  can  be  tragic.  Unless  such  a  remedy  like 
H.R.  10  is  put  in  place,  we  will  experience  inexorable  declines  in  medical  device  in- 
novation, quality,  U.S.  jobs,  global  competitiveness,  and — most  distressingly — the 
public  health. 

In  conclusion,  Medtronic  and  the  over  10,000  companies  that  make  up  the  medical 
device  industry,  along  with  the  millions  of  patients  who  benefit  from  our  products, 
urge  you  to  include  provisions  such  as  those  proposed  by  Representative  Gekas  in 
H.R.  753,  the  Biomaterials  Access  Assurance  Act.  Our  industry  can  only  meet  the 
needs  of  patients  if  suppliers  continue  to  provide  us  with  the  components  and  mate- 
rials that  are  critical  to  producing  life-saving  and  life-enhancing  devices.  We  must 
resolve  this  issue  before  needed  medical  care  is  withheld  from  patients. 

Thank  you  for  allowing  me  to  address  the  Conunittee. 

Mr.  Hyde.  Professor  Eaton. 

STATEMENT  OF  THOMAS  A.  EATON,  JJ).,  J.  ALTON  HOSCH 
PROFESSOR  OF  LAW,  UNIVERSITY  OF  GEORGIA  SCHOOL  OF 
LAW 

Mr.  Eaton.  Mr.  Chairman,  thank  you  and  the  committee  for  giv- 
ing me  this  opportunity  to  testify. 

The  issues  before  the  committee  are  important.  Is  there  a  need 
for  Federal  intervention  in  this  area?  And,  if  so,  what  should  the 
Federal  intervention  be? 

I  will  speak  primarily  to  the  first  question,  the  need  for  Federal 
intervention,  by  summarizing  a  recent  empirical  study  conducted 
by  Dr.  Susette  Talarico  and  myself. 
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When  I  was  asked  by  the  Governor's  Task  Force  on  Tort  Reform, 
how  many  tort  cases  are  there  in  the  State  of  Georgia,  I  couldn't 
answer  the  question.  The  data  simply  are  not  there.  Unfortunately, 
most  civil  litigation  data  are  not  compiled  on  a  case-specific  basis. 
An  accurate  picture  of  litigation  patterns  can  be  obtained  only  by 
going  into  the  courts  and  hand  examining  thousands  of  files  in 
order  to  get  an  accurate  picture  of  what  is  actually  happening  in 
the  court  system. 

Dr.  Talarico  and  I  conducted  such  a  study.  We  looked  at  four  rep- 
resentative Georgia  counties  over  a  4-year  period  of  time.  And  our 
goal  was  to  construct  a  profile  of  tort  litigation  in  the  State.  How 
many  cases  are  filed?  How  many  of  them  are  tort  cases?  What  kind 
of  tort  cases  are  there?  Is  there  any  change  in  the  litigation  rate 
over  time?  How  many  go  to  trial?  Who  wins?  What  kind  of  damages 
are  awarded? 

With  regard  to  filing  rates  and  the  types  of  cases,  we  found  that 
there  were  43,176  civil  cases  filed  during  the  4-year  period.  Only 
2,118  were  tort  cases.  Thus,  tort  cases  accounted  for  less  than  5 
percent  of  the  total  civil  docket.  Civil  cases  were  dominated  by  do- 
mestic relations  disputes,  such  as  divorces,  child  custody  and  the 
like. 

Almost  70  percent  of  the  2,100  tort  cases  in  the  system  were  sim- 
ple automobile  accident  cases.  Most  cases  involving  an  individual 
plaintiff  suing  an  individual  defendant.  Corporations  were  named 
as  defendants  in  fewer  than  half  the  cases. 

With  regard  to  the  topic  of  this  legislation,  products  liability, 
during  the  4-year  period  there  were  only  27  products  liability  cases 
filed  in  the  four  Georgia  county  courts;  approximately  1  percent  of 
the  tort  filings.  Ninety  percent  of  the  cases  had  no  more  than  two 
defendants  in  them,  which  speaks  to  the  joint  and  several  liability 
aspect  of  the  proposed  legislation. 

This  picture  was  not  only  consistent  for  each  county,  it  was  con- 
sistent over  time.  We  saw  no  increase  in  the  number  of  tort  filings 
over  the  4-year  period.  In  fact,  there  were  fewer  tort  filings  in  1993 
than  there  were  in  1990, 

With  regard  to  the  disposition  of  cases,  93  percent  of  the  cases 
that  were  filed  were  disposed  of  without  trial,  and  only  6  percent 
of  the  cases  were  tried  by  the  iury.  That  is  103  jury  trials  were  con- 
ducted over  the  4-year  period.  There  were  an  additional  16  cases 
that  were  tried  to  judges.  In  terms  of  success  rates,  of  the  103  jury 
trials  the  defendants  won  49  and  the  plaintiffs  won  54,  just  a  cou- 
ple off  from  being  a  perfect  50/50  split. 

Contrary  to  popular  perception,  plaintiffs  actually  fared  better  in 
front  of  judges  than  they  did  in  fi-ont  of  juries.  Of  the  16  cases  tried 
to  judges,  plaintiffs  won  13  and  lost  3. 

The  pattern  of  damage  awards  during  this  time  was  relatively 
modest.  In  the  four  counties  over  4  years  there  were  only  four 
awards  in  excess  of  $100,000.  The  largest  award  was  $500,000.  The 
average  award  was  slightly  less  than  $28,000. 

There  were  only  two  punitive  damage  awards  that  were  clearly 
reflected  in  court  records.  I  need  to  add  that  there  might  have  been 
a  few  more  punitive  damage  awards  because  some  court  records 
just  showed  that  a  judgment  was  entered  and  didn't  clearly  distin- 
guish  between   punitive   and   compensatory  damage.    But  in   the 
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worst  case  scenario,  the  highest  award  for  punitive  and  compen- 
satory damages  combined  was  only  $500,000. 

Twelve  of  the  54  damage  verdicts  favoring  plaintiffs  were  re- 
duced by  the  trial  judge  without  necessity  of  appeal.  This  suggests 
to  me  that  existing  State  law  is  adequate  to  deal  with  the  problem 
of  excessive  jury  verdicts. 

What  are  the  implications  of  this  data  for  the  pending  legisla- 
tion? The  data  that  we  found  in  the  actual  court  records  do  not  doc- 
ument a  crisis,  much  less  a  crisis  that  mandates  Federal  preemp- 
tion of  an  area  of  law  historically  deemed  the  province  of  the 
States. 

I  would  add  that  the  State  of  Georgia  has  passed  legislation  deal- 
ing with  punitive  damage  awards  and  joint  and  several  liability. 
The  Georgia  reforms  difiter  significantly  from  those  proposed  in  the 
legislation  under  consideration. 

It  is  not  important  for  my  purposes  to  argue  that  the  Georgia 
legislation  is  better  or  worse  than  the  proposed  Federal  legislation. 
The  Georgia  reforms  illustrate  that  States  have  been  acting  as  lab- 
oratories for  experimentation  and  States  have  come  up  with  dif- 
ferent solutions  than  those  proposed  here.  At  a  time  when  Con- 
gress is  giving  power  to  the  States  to  deal  with  welfare  reform, 
health  care  reform  and  how  to  fi^ht  crime,  it  seems  to  me  quite 
ironic  for  Congress  to  place  States  in  a  Federal  straitjacket  with  re- 
gard to  tort  litigation. 

Thank  you. 

Mr.  Hyde.  Thank  you,  Professor. 

[The  prepared  statement  of  Mr.  Eaton  and  Ms.  Talarico  follows:] 

Prepared  Statement  of  Thomas  A.  Eaton,  J.D.,  J.  Alton  Hosch  Professor  of 
Law,  University  of  Georgia  School  of  Law,  and  Susette  M.  Talarico,  Ph.D., 
Professor  of  Political  Science,  University  of  Georgia 

Tort  Litigation  in  Selected  Georgl\  Counties,  1990-1993:  A  Preliminary 

Report* 

L  Introduction 

The  tort  reform  movement  of  the  mid- 1980*8  brought  widespread  changes  in  sub- 
stantive and  procedural  legal  doctrine  governing  personal  injury  litigation.  Between 
1985  and  1990  legislatures  in  aU  fifty  states  enacted  some  form  of  tort  reform  legis- 
lation. While  this  legislation  often  targeted  specific  types  of  claims,  such  as  medical 
malpractice  or  products  liability,  much  of  it  also  applied  to  all  types  of  tort  litiga- 
tion. Most  of  the  tort  reform  legislation  of  the  1980's  was  enacted  in  an  environment 
of  "crisis."  Legislators  believed  that  sharp  increases  in  the  cost  of  liability  insurance 
and  decreases  in  the  availability  of  certain  lines  of  coverage  constituted  a  crisis  to 
which  the  proper  response  was  tort  reform. '^  This  response  was  based  on  an  as- 
sumed relationship  between  litigation  patterns  and  insurance  costs — a  relationship 
that  can  onl^  be  established  through  an  analysis  of  empirical  data.  Yet,  reliable  and 
comprehensive  data  on  civil  litigation  in  general,  and  tort  litigation  in  particular, 
are  quite  rare.'^ 


♦This  research  was  supported  by  a  grant  from  the  Geoiigia  Civil  Justice  Foundation.  The  re- 
search and  findings  reported  here  represent  the  views  of  the  authors  and  not  necessarily  those 
of  the  Georgia  Civil  Justice  Foundation.  The  authors  great  fully  acknowledge  the  research  as- 
sistance of  Mark  Cobum,  Rick  Dunn,  Roger  Hartley,  Teresa  Love  and  Jennifer  Taylor. 

^For  an  overview  of  the  tort  reform  movement  of  the  1980's,  see  Joseph  Sanders  and  Craig 
Joyce,  Off  to  the  Races:  The  1980's  Tort  Crisis  and  the  Law  Reform  Process,  27  Hou.  L.  Rev. 
207  (1990). 

2  Our  assessment  of  the  available  data  is  contained  in  Thomas  A.  Eaton  and  Susette  Talarico, 
Toward  Informed  Policy  Making:  Tort  Reform,  Social  Science,  and  Data  Collection — a  Proposal 
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We  previously  documented  the  limited  information  available  regarding  tort  litiga- 
tion in  Georgia.^  Court  clerks  rarely  track  tort  litigation  as  a  part  of  their  ordinary 
record  keeping  responsibilities.  The  typical  practice  is  to  maintain  aggregate  data 
regarding  "civil  cases"  that  does  not  distinguish  between  tort,  contract,  or  other 
types  of  civil  litigation.  There  are  virtually  no  data  regarding  characteristics  of  tort 
litigation  in  Georgia,  such  as  what  type  of  claims  are  filed?  how  many  cases  proceed 
to  trial?  which  party  most  often  prevails  when  cases  go  to  trial?  and  how  large  are 
damage  awards  in  cases  where  the  plaintiff  prevails? 

This  preliminary  report  begins  to  address  some  of  these  questions.  We  examined 
ofTicial  records  of  43,176  civil  cases  filed  in  the  Superior  Courts  of  Gwinnett,  Bibb, 
Oconee  and  Irwin  counties  during  the  years  1990-1993.  We  then  extracted  detailed 
information  from  the  2,118  files  identified  as  tort  cases.  Our  aim  was  to  construct 
a  profile  of  tort  litigation  in  Georgia.  The  bulk  of  the  data  is  contained  in  the  tables 
accompanying  this  report.  The  major  findings  reflected  in  this  preliminary  report 
are:  (1)  tort  litigation  constitutes  a  small  percentage  of  civil  litigation  in  all  lour 
counties;  (2)  a  large  percentage  of  tort  cases  involve  relatively  simple  disputes;  (3) 
only  a  small  percentage  of  cases  filed  actually  go  to  trial;  (4)  plaintiffs  and  defend- 
ants enjoy  virtually  equal  success  rates  in  the  small  number  of  jury  trials;  and  (5) 
in  those  cases  where  the  plaintiff  does  prevail,  compensatory  damage  awards  tend 
to  be  relatively  modest  in  amount  and  punitive  damages  are  rarely  awarded. 

Before  discussing  these  findings.  Part  II  of  this  preliminary  report  will  discuss  the 
methodology  used  in  gathering  and  analyzing  the  data.  Part  IV  will  briefly  address 
the  significance  and  implications  of  the  data. 

n.  Research  Methodology 

Research  methodology  issues  include  selection  of  study  sites,  time  period,  case 
coding  instrument,  data  collection  and  verification  procedures,  and  analytical  plans. 
These  issues  all  pertain  to  the  study  of  tort  litigation  in  selected  Georgia  counties. 
Methodological  issues  related  to  the  proposed  survey  of  court  clerks  will  be  outlined 
in  the  final  report. 

Selection  of  Study  Sites 

Study  sites  were  not  selected  in  statistically  random  fashion  but  were  chosen  to 
reflect  different  regions  and  types  of  cities  in  the  state.  The  final  selection  of  Bibb, 
Gwinnett,  Irwin,  and  Oconee  Counties  insures  diversity  in  region  as  Bibb  is  in 
central  Georgia,  Gwinnett  in  the  greater  metropolitan  Atlanta  area,  Irwin  in  the 
southern  part  of  the  state,  and  Oconee  in  the  general  northeastern  sector.  There  is 
also  considerable  diversity  in  locale  as  Bibb  represents  a  rather  sizeable  urban  area 
but  exclusive  of  Atlanta,  Gwinnett  is  a  major  suburb  of  Atlanta,  Irwin  is  a  small, 
rural  comnaunity,  and  Oconee  represents  a  traditionally  rural  county  currently  deal- 
ing with  considerable  development.*  Fulton  County  (Atlanta)  was  deliberately  ex- 
cluded because  the  National  Center  for  State  Courts  is  currently  studying  civil  liti- 
gation, including  torts,  in  that  jurisdiction.  Concerted  efforts  were  made  to  render 
our  data  collection  instrument  compatible  with  that  used  by  the  NCSC  to  facilitate 
the  eventual  comparison  of  our  results  with  that  research.  The  representative  char- 
acter of  the  study  sites  insures  that  the  resulting  profile  of  tort  litigation  ofTers  a 
good  picture  of  that  type  of  litigation  in  Georgia  courts. 

Time  Period  / Sampling 

The  four  years  of  1990  through  1993  were  selected  primarily  because  they  offered 
the  most  recent  time  period.  Available  and  related  research  on  patterns  of  tort  liti- 
gation has  focused  on  earlier  time  periods.  This  more  recent  perspective,  then,  pro- 
vides a  basis  to  compare  earlier  trends  and  profiles.  A  related  factor  in  the  selection 
of  1990  through  1993  was  the  fact  that  the  court  clerk  files  in  Gwinnett  were  auto- 
mated in  1990.  This  allowed  a  more  efficient  identification  of  tort  cases  and  avoided 
a  more  costly  search  of  civil  litigation  files  in  that  jurisdiction. 


for  Georgia,  100-130  (1993).  Other  criticism  of  the  empirical  foundation  of  the  tort  reform  move- 
ment can  be  found  in  Michael  J.  Sake,  Do  We  Really  Know  Anything  About  the  Behavior  of 
the  Tort  Litigation  System— and  Why  Not,  140  Pa.  L.  Rev.  1 147  (1992). 

^Thomas  A.  Eaton  and  Susette  Talarico,  supra,  at  11&-126. 

•*  Oconee  and  Irwin  counties  do  not  have  State  Courts.  The  Gwinnett  County  data  include  fil- 
ings in  State  and  Superior  Court.  The  Bibb  County  data  include  filings  only  in  the  Superior 
Court. 
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Data  were  collected  on  all  2,118  tort  cases  filed  in  each  of  the  four  counties  during 
the  four-year  time  period.  There  was,  then,  no  sampling  of  tort  cases  in  any  of  the 
four  years.  The  resulting  profile  is  based,  consequently,  on  all  tort  litigation  filed 
in  the  superior  courts  in  the  four  counties  during  the  specified  time  period. 

Case  Coding  Instrument 

In  our  proposal  of  June  1,  1994,  we  included  a  single  page  coding  instrument  that 
we  planned  to  use  to  collect  case-level  information.  To  insure  comprehensive  record- 
keeping, we  expanded  that  form  to  two  pages.  The  final  codesheet  is  compatible 
with  that  used  in  the  National  Center  for  State  Court  study  previously  cited  and 
is  included  here  as  Figure  1. 

Data  Collection  and  Verification  Procedures 

Data  collection  and  verification  procedures  in  research  of  this  type  are  time-con- 
suming, labor  intensive  processes.  The  complete  effort  consisted  of  several,  distinct 
stages:  (1)  on  site  examination  of  individual  tort  litigation  records  and  completion 
of  coding  instrument;  (2)  building  a  computer  file  with  that  case-level  data;  (3) 
checking  the  reliability  of  individual  computer  files;  (4)  correction  of  any  coding  er- 
rors; (5)  conducting  preliminary  statistical  tests  in  a  second  reliability  test;  (6)  cor- 
rection of  any  remaining  coding  errors;  and  (7)  final  statistical  analysis.  This  process 
insures  that  the  data  are  reliable,  i.e.  that  errors  in  data  collection  have  been  identi- 
fied and  corrected.  There  are  probably  a  small  number  of  coding  errors  that  have 
not  yet  been  identified  and  corrected  in  the  aforementioned  process.  These  will  be 
identified  and  corrected  in  additional  analyses  prior  to  the  final  report.  It  is  impor- 
tant to  emphasize  here,  though,  that  any  remaining  errors  are  marginal  and  should 
not  substantively  alter  the  conclusions  drawn  in  this  report. 

Case-level  data  were  collected  by  two  law  students  and  two  political  science  grad- 
uate students.  The  former  are  second  and  third  year  law  students  who  have  studied 
tort  law,  while  the  latter  are  advanced  graduate  students  with  considerable  social 
science  research  experience.  Two  other  graduate  students  in  political  science  as- 
sisted in  data  analysis.  One  transferred  computer  files  from  a  WordPerfect  to  a 
Lotus  file  so  that  reliability  checks  could  be  conducted  more  quickly,  while  another 
ran  the  necessary  statistical  tests. 

It  is  important  here  to  note  that  there  are  some  gaps  in  tort  litigation  records  re- 
lating to  damages.  The  vast  majority  of  tort  cases  are  settled  outside  of  court,  and 
official  records  of  those  settlements  typically  are  nonexistent  or  unavailable.  Infor- 
mation on  settlement  recoveries,  then,  is  generally  absent  with  the  result  that  we 
can  say  very  little  about  that  dimension  of  tort  litigation.  Relatedly,  it  is  also  impor- 
tant to  note  that  information  regarding  damage  awards  is  not  always  inserted  or 
listed  in  case  records.  In  a  few  instances  it  was  not  possible  to  determine  the  precise 
amount  of  damages  awarded  by  either  juries  or  judges  when  cases  have  been  adju- 
dicated at  trial.  Appropriate  caution,  then,  must  be  exercised  when  drawing  any 
conclusions  about  the  frequency,  type,  and  size  of  damages  in  tort  litigation  in  the 
jurisdictions  studied. 

Analytical  Plans 

In  this  report,  only  univariate,  descriptive  statistical  information  is  provided. 
Here,  it  is  important  to  remember  that  in  most  research,  this  is  only  a  preliminary 
step  in  data  analysis.  While  the  data  reported  here  are  appropriate  to  the  nature 
of  this  preliminary  report  and  while  this  provides  the  necessary  information  on  pat- 
terns and  trends,  it  is  limited.  In  the  final  report,  multivariate  as  well  as  univariate 
statistical  tests  will  be  conducted  and  more  sustained  analysis  of  tort  litigation  will 
be  provided. 

III.  Major  Findings 

Our  overall  impression  is  that  there  is  not  a  tort  litigation  crisis  in  Georgia.  The 
data  reveal  that  tort  claims  constitute  a  small  percentage  of  the  total  number  of 
civil  cases  filed  in  these  superior  courts,  that  most  of  the  tort  cases  filed  involve  rel- 
atively simple  disputes,  that  most  cases  are  resolved  without  a  trial,  that  jury  ver- 
dicts are  fairly  evenly  split  between  plaintiffs  and  defendants,  that  compensatory 
damages  (when  awarded)  appear  to  be  relatively  modest  in  amount,  and  that  puni- 
tive damage  awards  are  rare.  Each  of  these  points  wiU  be  addressed  in  turn. 
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Tort  Claims  Comprise  a  Small  Percentage  of  Civil  Litigation  in  Each  of  the  Four 
Counties 

In  each  of  the  four  counties  examined,  tort  claims  accounted  for  a  small  percent- 
age of  all  civil  cases  filed  during  the  four-year  period.  In  Bibb  County,  tort  claims 
never  accounted  for  more  than  8.3%  of  the  total  civil  cases  filed  in  any  given  year 
(Table  1).  The  percentages  are  even  smaller  for  Gwinnett  (3%-4%),  Irwin  (3%-6.8%), 
and  Oconee  (4.6%-7.43%)  counties  (See  Tables  2-4).  Overall,  tort  claims  accounted 
for  only  4.9%  of  the  civil  cases  filed  in  all  four  counties  over  the  four-year  period. 
The  civil  docket  of  these  four  superior  courts  is  dominated  by  domestic  relations 
claims.  In  Irwin  and  Oconee  counties,  domestic  relations  cases  comprise  about  half 
of  the  civil  litigation  docket,  while  such  cases  account  for  approximately  70%  of  the 
civil  claims  filed  in  Bibb  and  Gwinnett  counties  (see  Tables  1—4).  For  every  one  tort 
claim  filed  in  Gwinnett  County  in  1993,  there  were  25  domestic  relations  cases. 
Thus,  there  is  no  evidence  that  tort  claims  are  clogging  the  civil  dockets  of  superior 
courts. 

Not  only  is  this  pattern  consistent  for  each  of  the  counties,  it  is  consistent  over 
time.  That  is,  tort  claims  as  a  percentage  of  total  civil  litigation  remained  relatively 
stable  over  the  four-year  period.  In  the  two  largest  counties  (Gwinnett  and  Bibb), 
tort  claims  as  a  percentage  of  all  civil  litigation  never  varied  more  than  1.3%  in  any 
given  year  (see  Tables  1  and  2).  In  some  years  the  number  of  tort  fiUngs  increased 
over  previous  filings  and  in  others  it  declined;  but  the  overall  pattern  appears  to 
be  stable.  There  simply  was  not  any  significant  growth,  much  less  an  explosion,  in 
the  number  of  tort  claims  filed  over  time. 

A  Large  Percentage  of  Tort  Claims  Involve  Relatively  Simple  Disputes 

A  study  conducted  by  the  Institute  for  Civil  Justice  at  the  RAND  Corporation  con- 
cluded there  were  "three  worlds"  of  tort  litigation.^  The  largest  world  consisted  of 
relatively  simple  claims,  exemplified  by  automobile  accidents.  The  second  world  in- 
volved "riigh  stakes"  litigation  such  as  medical  malpractice  and  products  liability. 
The  third  world  consisted  of  complex  mass  latent  injury  torts  such  as  asbestos  liti- 
gation. Under  this  framework,  the  vast  majority  of  tort  claims  filed  in  Georgia 
courts  during  the  four-year  period  involve  simple  claims. 

More  than  70%  of  the  tort  claims  filed  in  Gwinnett,  Oconee  and  Irwin  counties 
stemmed  from  automobile  accidents  (Table  5).  Automobile  accidents  accounted  for 
almost  60%  of  all  tort  claims  filed  in  Bibb  County.  Medical  malpractice  claims  ac- 
counted for  less  than  4%  of  the  tort  cases  filed  in  Bibb,  Gwinnett  and  Oconee  coun- 
ties during  the  four-year  period.  There  were  no  medical  malpractice  suits  filed  in 
Irwin  county  (Table  5).  There  were  no  products  liability  claims  filed  in  Irwin  or 
Oconee  counties,  while  such  claims  represented  only  1.9%  of  Bibb  County  and  .9% 
of  Gwinnett  County  tort  cases  (Table  5). 

Another  indicia  of  complexity  is  the  number  of  parties  and  attorneys  involved  in 
the  litigation.  The  most  common  pattern  of  litigation  was  a  single  plaintiff  suing  a 
single  defendant  with  each  party  represented  by  a  single  attorney  (Tables  8  and  9). 
The  defendant  more  oflen  than  not  was  in  individual  rather  than  a  corporation 
(Table  7).  Fewer  than  10%  of  the  suits  filed  named  more  than  two  defendants  (Table 
8). 

Only  a  Small  Percentage  of  Tort  Claims  Were  Resolved  by  Jury  Trial 

Approximately  93%  of  tort  claims  filed  and  resolved  between  1990-1993  were  re- 
solved without  a  formal  trial  (Table  10).  During  the  four-year  period,  5%  of  the  Bibb 
County  tort  cases  resulted  in  jury  trials,  while  the  corresponding  percentages  for 
Gwinnett,  Oconee  and  Irwin  counties  were  5.9%,  8%  and  5%,  respectively  (Table  11). 
In  the  aggregate  only  6%  of  the  cases  disposed  of  during  the  four  year  period  re- 
quired jury  trials  (Table  11). 

Jury  Verdicts  are  Almost  Equally  Split  between  Plaintiff  and  Defendant  Verdicts 

During  the  four-year  period,  a  total  of  103  cases  were  resolved  by  jury  trials  in 
the  four  counties.^  Defendants  prevailed  in  49  cases  and  plaintiffs  prevailed  in  54 


8  Deborah  R  Hensler,  Trends  in  Tort  Litigation:  FindingB  from  the  Institute  for  Civil  Justice, 
48  Ohio  St.  L.  J.  479  (1987). 

^These  figures  are  based  on  tort  claims  filed  and  resolved  within  the  four-year  period.  They 
do  not  include  cases  that  were  filed  but  were  still  pending  or  had  been  transferred  to  another 
court 


82 

cases  (Table  12).  Interestingly,  the  plaintiffs  enjoyed  a  higher  success  rate  in  trials 
to  the  bench  than  in  cases  tried  to  a  jury  (Table  12). 

Compensatory  Damages  Appear  to  be  Modest  in  Amount  and  Punitive  Damage 
Awards  are  Rare 

Any  discussion  of  the  data  regarding  the  amount  of  compensatory  damages 
awarded  successful  plaintiffs  must  proceed  with  caution.  Court  records  sometimes 
did  not  contain  Sjpecific  information  regarding  the  amount  of  compensatory  damages 
awarded  successful  plaintiffs.  On  the  whole,  the  data  we  do  have  reflect  a  pattern 
of  relatively  modest  awards.  In  Gwinnett  county,  only  one  verdict  during  the  four- 
year  period  produced  a  compensatory  damage  award  in  excess  of  $100,000  (Table 
13).  In  Bibb  County,  only  3  verdicts  exceeded  $100,000  with  the  highest  verdict 
being  $500,000.  The  mean  award  of  damages  by  a  jury  during  this  four-year  period 
was  ^27,868.55  (Table  13).  The  mean  award  in  bench  trials  was  $14,892.79  (Table 
14).  Interestingly,  12  of  the  54  jury  verdicts  for  the  plaintiff  were  reduced  by  the 
trial  judge  (Table  15). 

During  the  four-year  period,  punitive  damages  were  sought  in  fewer  than  20%  of 
all  tort  cases  filed.  Preliminary  data  analysis  indicates  that  punitive  damages  were 
awarded  in  fewer  than  3%  of  tort  cases  filed.  In  the  jury  and  bench  trials  reported 
here,  court  records  unequivocally  identify  only  2  punitive  damage  awards  (Table  15). 
However,  several  judgments  did  not  differentiate  between  compensatory  and  puni- 
tive damages.  Nonetheless,  no  judgment  (which  would  include  both  compensatory 
and  punitive  damages)  exceeded  $500,000  and  only  4  exceeded  $100,000  (Table  15). 

IV.  Summary  and  Implications 
Summary 

1.  Tort  litigation  occupies  a  modest  portion  of  civil  litigation.  Furthermore,  in  the 
four  years  examined,  there  has  been  no  appreciable  change  in  the  volume  of  that 
litigation. 

2.  Tort  litigation  in  the  four  counties  in  question  is  dominated  by  automobile  cases 
involving  a  very  small  number  of  both  plaintiffs  and  defendants.  In  short,  the  modal 
type  of  tort  litigation  corresponds  exactly  to  the  most  simple  and  common  type  of 
tort  action  outlined  in  RAND  s  "three  world"  characterization. 

3.  Jury  trials  are  few  and  far  between,  with  plaintiffs  and  defendants  enjoying 
comparable  success  rates,  with  generally  modest  compensatory  damage  awards  and 
only  occasionally  resulting  in  punitive  damages. 

Implications 

Implications  of  this  preliminary  report  fall  into  two  categories:  fwlicy  and  re- 
search. 

In  terms  of  policy,  this  preliminary  report  does  not  suggest  that  there  is  a  tort 
litigation  crisis  in  the  1990's.  The  vast  majority  of  tort  cases  handled  in  the  afore- 
mentioned Georgia  courts  are  routine  and  simple  claims  resulting  from  auto  acci- 
dents. Simply  put,  this  profile  does  not  support  the  claims  of  some  tort  reform  advo- 
cates who  suggest  that  the  system  is  being  crushed  by  complex  and  costly  litigation. 

Relatedly,  it  is  important  to  look  at  the  portion  of  civil  cases  that  fall  outside  the 
general  category  of  torts.  Some  critics  of  tort  litigation  advocate  reform  as  a  means 
to  better  control  unmanageable  dockets  and  to  relieve  tremendous  caseload  pres- 
sures. The  profile  provided  in  this  report  suggests  that  although  civil  caseloads  are 
quite  large,  they  are  dominated  by  primarily  domestic  relations  cases.  Efforts  to  im- 
prove civil  case  processing  and  docket  management  might  be  more  appropriately  di- 
rected to  that  area. 

This  preliminary  report  has  implications  for  future  research  as  well.  The  general 
unavailability  of  data  on  case  settlements,  clearly  the  most  common  means  of  case 
resolution  in  tort  litigation,  and  the  absence  of  complete  information  on  damages 
support  the  need  for  additional  research.  A  complete  profile  of  tort  litigation  re- 
quires a  comprehensive  and  reliable  analysis  of  damages  recovered  through  settle- 
ment or  trial.  This  cannot  be  done  without  basic  information,  information  which  is 
typically  unavailable.  This  research  will  not  be  easy,  especially  that  pertaining  to 
settlements.  But  if  we  are  to  understand  how  the  tort  system  works,  we  must  be 
able  to  answer  questions  related  to  damages. 
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TABLE  1 

Profile  of  Civil  Litigation 
Bibb  County  1990  -  1993 

Jvne  of  T  :'iw?.no 

1 

1990 

Year 
1991 

1992 

1993 

Contract 

11.5% 
(289) 

10.1% 
(297) 

6.5% 
(211) 

6.7% 

(236)          1 

Real  Propercv' 

0.9% 

(22) 

1.3% 
(39) 

1.2% 
(39) 

1.3% 
(46) 

Domesuc 

75.8% 
(1904) 

76.5% 
(2246) 

80.8% 

(2615) 

79.0% 
(2786) 

Ton 

8.1% 
(201) 

8.3% 
(244) 

8.3% 
(268) 

7.0% 
(245) 

Other' 

3.5% 
(89) 

3.3% 
(97) 

2.9% 
(93) 

6.0% 
(211) 

;  Missing 

0.3% 
(8) 

0.5% 
(14) 

0.3% 
(9) 

Tota:  Civii* 

100. 1  fo 

(2513) 

100% 
(2936) 

100% 

(3235) 

100% 
(3524) 

a  e.g.  isset  foneuure,  appeals  rrom 

•  Different  types  of  civil  litigauon  c 
had  muiUDle  claims. 

;ower  courts,  admission  to  oar 

0  not  add  up  to  the  total  listed  because 

several  cases 

84 


TABLE  2 

Profile  of  Ciril  Litigation 
Gwinnett  County  1990  -  1993 

Tvpe  pf'T  !rij?.nni 

1                                          Icar 

1990                     1991                      1992 

1993 

General  Civil 

24.2% 
(153n 

19.5% 
(14181 

18.2% 
(13801 

16.8% 
(11471 

Demesne 

71.6% 
(45361 

69.8% 
(50711 

72.4% 
(54961 

73.5% 
(50221 

Ton 

4.0% 

(2561 

4.0% 

(2911 

3.3% 
(2531 

3.0% 
(1991 

Other 

0.1% 
(121 

6.6% 
(4821 

6.1% 
(4601 

6.8% 
(4621 

Total  Civil' 

99.9% 
(63351 

99.9% 
(72621 

100% 
(75891 

100.1% 
(68301 

"  General  civil  in 

cat£2or/.  as  ihert 

eludes  contiac;  and  real  propeny.  The  majority  of  these  fall  in  the  former 
:  were  oniv  real  orooerrv  cases  (191  in  1990. 
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TABLE  3 

Profile  of  Ciril  Litigation 
Irwin  County  1990  ♦  1993 

Tvr«  nf  T  irj^no 

1990 

Year 
1991 

1992 

1993 

Contraa 

20.7% 
(55) 

20.8% 
(61) 

14.7% 
(36) 

13.4% 
(44> 

ReaiPTDperry 

3.8% 
(10) 

2.0% 
(6) 

0.4% 
(1) 

1.5% 
(5) 

Domestic 

47.4% 
(126) 

42.1% 
(123) 

52.2% 
(128) 

56.7% 
(186) 

Ton 

3.4% 
(9) 

6.8% 
(20) 

4.5% 
(11) 

3.0% 
(10) 

Other 

24.8% 
(66) 

28.7% 
(84) 

28.2% 
(69) 

25.3% 
(83) 

Total  Civil' 

100.1% 
(266) 

100.4% 
(293) 

100% 

(245) 

99.9% 
(328) 

•  Different  r,pes 
hafl  mulDoie  ciajr 

of  civil  litiganon  c 
ns. 

0  not  add  up  U3  the  total  listed  because 

.  several  cases 
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TABLE  4 

Profile  of  Civil  Litigation 
Oconee  County  1590  - 1993 

Litigation 

1990 

Year 
1991 

1992 

1993 

Contract 

32.6% 
(136) 

3o.i% 

(1441 

27.8% 
(1321 

22.5% 
(1021 

Real  Property 

.719% 
(3) 

1.01% 
(51 

2.1% 
(101 

3.5% 
(161 

Domestic 

47.9% 
(2001 

53.2% 
(2541 

47.8% 
(2271 

54.2% 
(2451 

Tort 

7.43% 
(311 

4.6% 
(221 

6.5% 
(311 

5.9% 
(271 

Other 

10.7% 
(45) 

11.7% 
(561 

15.6% 
(741 

13.0% 
(591 

Total  Civil' 

99.3% 
(4171 

100.6% 
(4771 

99.8% 

(4741 

99.1% 
(4521 

•  Different  types 
had  muitiole  ciair 

of  civil  litigation  d 
ns. 

0  not  add  up  to  the  total  listed  because 

several  cases 
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TABLE  5 

Profile  of  Tort  Litigation  1990  -  1993 
Source  of  Injury  (Type  of  Claim) 

Source  of  Injury, 

County 
Bibb                 Gwinnett                  Irwin 

Oconee 

auto 

59.4% 
(569^ 

77.8% 
(777) 

70.0% 
(35) 

73.9% 
(82) 

dangerous  animal 

0.2% 
(2^ 

1.0% 
(10) 

0.9% 
(1) 

dangerous 
prooercv 

13.9% 
(133) 

6.6% 
(66) 

16.0% 
(8) 

3.6% 

(4)             i 

medical 

maioracnce 

3.8% 
f36) 

3.6% 
(36) 

3.6% 
(4) 

other  professional 
malDractice 

0.6% 
(6) 

0.5% 
(5) 

0.9% 
(1) 

defecave  product 

1.9% 
(18) 

0.9% 
(9) 

slander/ libel 

0.6% 
(6) 

other* 

18.8%                  8.8% 
(180)                    (88) 

14.0% 

(7) 

17.1% 
(19) 

combmauon 

0.8% 
(8) 

0.8% 
(8) 

total 

100% 
(958) 

100% 
(999) 

100% 
(50) 

100% 
fill) 

•  e.H.  fraud,  conver 

s;on.  saferv  conditions  at  olace  of  emoiovment 
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TABLE  6 

Profile  of  Tort  Litigation  1990  -  1993 
Nature  of  Injury 

Narure  of  Injury 

Couniy 

Bibb                Gwinnen                  Irwin 

Oconee         ' 

wrongful  death 

4.4% 
(42) 

30.0% 
(30) 

12.0% 
(6) 

3.6% 
(4) 

personal  injury 

78.3% 
(750) 

92.9% 
(928) 

60.0% 
(30) 

71.2% 
(79) 

financial  loss 

21.7% 
(208) 

37.4% 
(374) 

36.0% 
(18) 

34.2% 
(38) 

property  damage 

16.6% 
(159) 

14.4% 
(144) 

28.0% 
(14) 

27.9% 
(31) 

loss  of  consomum 

5.2% 
(50) 

4.1% 
(41) 

6.0% 
(3) 

4.5% 
(5) 

total 

■ 
(958) 

■ 
(999) 

■ 
(50) 

(111) 

■  Percaniages  do  no 
type  of  injury.   The 
the  nature  of  injury. 

c  total  100%  for  each  countv  as  several  c^vs  included  more  than  one 
specific  percentages,  then,  refer  to  the  proportion  of  cases  that  raised 
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TABLE  7 

Profile  of  Ton  Litigation  1990  -  1993 

Type  of  Litigants 

TYT«*rf  ^  inj''.r! 

County 

plaintiffs 

Bibb                Gwinnen                   Irwin                   Ocones 

individual 

93.4% 
(895^ 

99.4% 
(9931 

94.0% 
(4.7) 

81.1% 
(90) 

insurance 
comoanv 

4.7% 
(45^ 

1.0% 
(10) 

6.0% 
(3) 

14.4% 
(16) 

banic/ financial 
insdtudon 

0.2% 
(2) 

0.9% 
(1) 

hospital/medical 

0.1% 
(I) 

other  business 

2.3% 
(22^ 

0.7% 
(7) 

2.0% 
(1) 

4.5% 
(5) 

government 

'  aeencv 

0.1% 
(1) 

1 
other 

1 

1  defendants 

individual 

74.5% 

89.2% 
(89  n 

88.0% 
(44) 

91.0% 

(ion 

insurance 
comoanv 

4.6%                   4.5% 
(44^                       f4y) 

6.0% 
(3) 

8.1% 
(9) 

'  banJL'f Jianciai 
insnmnon 

1.1% 

0.5% 
(5) 

0.9%          ■ 
(1)           1 

hosDiiaL'medical 

3.2% 

on 

2.8% 
(28) 

3.6% 
(4)           1 

other  business 

34.6% 

f33n 

19.3% 
(193) 

22.0% 
(11) 

16.2% 
(18)           1 

governmental 
aeencv 

3.7% 
(351 

2.8% 
(28) 

other 

0.4% 
(4) 

total 

m 

f958) 

■ 
(999) 

(50) 

■ 

(111) 

•Percentages  for  each  county  do  not  total  100%  because  there  were  some  cases  with 

mulDoie  olainnffs  and/or  defenoants.                                                                                        ' 
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TABLES 

Profile  of  Tort  Litigation  1990  -  1993 

Total  Number  of  Litigants 

-\ 

Number  rf  T  ing^.nt 

fnuntv 
Bibb                 Gwinnen                  Irwin 

Oconee         i 

piaictifTs 

#  of  raises  w/ 1  plainuff 

87.3% 
(836) 

71.5% 
(714) 

74.0% 
(37) 

78.4%          ! 
(87)           1 

#  of  cases  w/2  plaintiffs 

11.2% 
(107) 

23.8% 
(238) 

20.0% 
(10) 

18.9% 
(21) 

#  of  casM  w/3  plaintiffs 

0.5% 
(5) 

3.8% 
(38) 

2.0% 
(1) 

0.9% 
(1) 

#  of  ca.">es  w/4  plaintiffs 

0.5% 
(5) 

0.7% 
(7) 

2.0% 
(1) 

0.9% 

(1)           fl 

#  of  r;ivs  w/5  plaintiffs 

0.1% 
(1) 

0.1% 
(1) 

0.9%          1 
(1) 

#  of  ca-sc-i  w/6  or  7 

oiain  tiffs 

0.2% 
(2) 

2.0% 
(1) 

! 

#of  cav.<i  w/12  or  13 
plaintiffs 

0.2% 
(2) 

0.1% 
(1) 

defendants                                                                                                                                    1 

#  of  cases  w/ 1  defendant 

68.1% 
(652) 

64.0% 
(634) 

66.0% 
(33) 

68.5% 
(76) 

#  of  r;iSRS  w/2  defendants 

24.0% 
(230) 

25.7% 
(257) 

24.0% 
(12) 

26.1% 
(29) 

#  of  cases  w/3  defendant 

4.6% 
(44) 

6.8% 
(68) 

6.0% 
(3) 

4.5% 
(5) 

#  of  cases  w/4  defendants 

1.3% 
(12) 

1.6% 
(16) 

2.0% 
(1) 

ft  of  cases  w/5  defendants 

0.8% 
(8) 

1.3% 
(13) 

2.0% 
(1) 

#  of  ca.ses  w/6  defendants 

0.5% 
(5) 

0.3% 
(3) 

#  of  cases  w/7  defendants 

0.4% 
(4) 

0.4% 
(4) 

0.9% 
(1) 

#  of  ca.'w.'?  w/8  defendants 

0.2% 
(2) 

#  of  ca.ses  w/10  or  more 
defendants 

0.3% 
(3) 

0.1% 
(1) 

total 

100% 
(958) 

100% 
(999) 

100% 
(50) 

100% 
(111) 
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TABLE  9 
Profile  of  Tort  Litigation  1990  - 
Total  .Number  of  Attorneys 

1993 

1 
1 
1 

f^|im"er  r"'  ^rrnmev^ 

Bibb                 Gwinnen                 Irwin 

1 
Oconee         ' 

plaintiffs                                                                                                                                       1 

#  of  rav.s  w/0  attomevs 

2.0% 
(191 

1.5% 
(151 

0.9%          1 
(11            1 

#  of  cases  w/ 1  atiomev 

78.7% 
(7541 

72.2% 
(7211 

82.0% 
(411 

74.8%          1 
(831           1 

#  of  cases  w/2  anomevs 

17.4% 
(1671 

22.9% 
(2291 

18.0% 
(91 

22.5%         ! 
(251           1 

#  of  r,TV.s  w/3  anomevs 

i 

1.8% 
(171 

2.5% 
(25) 

1 

#  of  c.^'ifis  "MiA  anomevs 

0.1% 
(11 

0.6% 
(61 

0.9% 
(11 

#  of  cases  w/5  +  anomevs 

0.3% 
(31 

0.9% 
(11 

total 

100% 
(9581 

100% 
(9991 

100% 
(501 

100% 
(1111 

defendants                        1 

1                           ( 

.  #  of  cises  w/0  anomevs 

24.0% 
(2301 

16.6% 
(1661 

24.0% 

(121 

18.0% 
(201           i 

1  #  of  rasfts  w/ 1  atiomev 

46.1% 
(4421 

41.7% 
(4171 

58.0% 
(291 

60.4%          j 
(671            1 

#  of  ca.ses  w/2  anomevs 

22.8% 
(2181 

32.6% 
(3261 

14.0% 
(71 

17.1% 
(191 

#  of  r^ise.s  w/3  attomevs 

4.4% 
(421 

6.7% 
(671 

4.0% 
(21 

3.6% 
(41 

ft  of  ca-ses  w/4  anomevs 

1.8% 
(171 

1.6% 
(161 

0.9% 
(11 

#  of  ca.'ies  w/5  -^  attomevs 

0.9% 
(91 

0.7% 
(71 

total 

100% 
(9581 

100% 
(9991 

100% 
(501 

100% 
(1111          l| 
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TABLE  10 

Profile  of  Tort  Litigation  1990  -  1993 

Type  of  Disposition 

Tvpe  of  Disposition                                                                County 
Bibb            Gwinnett           Irwin 

Oconee 

Total 

jury  verdicts 

4% 
(40) 

5% 
(53) 

4% 
(2) 

7% 
(8) 

5% 
(103) 

bench  verdicts 

1% 
(12) 

.4% 
(4) 

0 

0 

.7% 
(16) 

dismissals  after  trial* 

.2% 
(2) 

.3% 
(3) 

0 

.9% 
(1) 

.2% 
(6) 

dispositions  w/out  trial** 

74% 
(708) 

83% 
(826) 

76% 
(38) 

78% 
(87) 

78% 
(1659) 

pending/transferred/other 

20% 
(196) 

11% 
(113) 

20% 
(10) 

14% 
(15) 

16% 
(334) 

total' 

99% 
(958) 

100% 
(999) 

100% 
(50) 

'100% 
(111) 

100% 
(2118) 

•    with  and  without  prejudice 

•"■  voluntary  dismissals  before  trial,  summary  judgment,  default  judgr 

consent  decrees,  dismissals,  etc. 
a  Total  oercentages  don't  add  to  100%  in  every  instance  because  of  ro 

nent,  arbitration  awards, 
jnding. 
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TABLE  11 

Profile  of  fort  Litigation  1990  -  1993 
Proportion  of  Jury  Trials 

Bibb 

County 
Gwinnett            Invin 

Oconee 

Total 
(all  courts) 

%  jury  trials  of 
all  tons  filed 

4% 
(40/958) 

5% 
(53/996) 

4% 
(2/50) 

7% 
(8/11) 

5% 
(103/2118) 

%  jury  trials  of 
all  cases  dispxssed 

5% 
(40/762) 

5.9% 
(53/886) 

5% 
(2/40) 

8% 
8/96 

6% 

(103/1784) 

TABLE  12 

ProfUe  of  Tort  Litigation  1990  -  1993 

Trial  Outcomes 

Bibb          Gwinnett 

Countv 
Irwin 

Oconee 

Total 

Jun.'  Verdicts 

for  plaintiff 

45% 
(18) 

57% 
(30) 

50% 
(1) 

63% 
(5) 

52% 
(54) 

for  defendants 

55% 
(22) 

43% 
(23) 

50% 
(1) 

37% 
(3) 

48% 
(49) 

total 

100% 
(40) 

100% 
(53) 

100% 
(2) 

100% 
(8) 

100% 
(103) 

Bench  Verdicts 

for  plaintiff 

83% 
(10) 

75% 
(3) 

- 

-- 

81% 
(13) 

for  defendants 

17% 
(2) 

25% 
(1) 

- 

-- 

19% 
(3) 

total 

100% 
(12) 

100% 
(4) 

0 

0 

100% 
(16) 

1 

89-146  0-95-4 
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TABLE  13 

Profile  of  Tort  Litigation  1990  -  1993 

Jury  Verdicts  for  Plaintiffs 

County 

Bibb                        Gwinnett                   Irwin               Oconee                 Total 
(n=18)                       (n  =  30)                   (n=n                (n=5)              (aJl  counsi 

range 

$250- 
$500,000 

$100- 

$125,425 

$400- 
$5,052 

SIOO- 
$500,000 

mean 

70144.02  (n=  18) 
44858. 37rn  =  17)" 

22473.17  (n= 30) 
18923.10  (n =29)" 

(16.003.38) 

2853.62 

27,868.55 
20.659.17— 

median 

12.000 

10.000 

_ 

3000 

brealcdown* 

1 

<  10.000 

7 

15 

_ 

5 

27 

10.000-50.000 

4 

10 

1 

_ 

15 

50.000- 
100.000 

3 

4 

- 

- 

7 

> 100.000 

3 

1 

_ 

_ 

4 

no  data 

1 

1           - 

.. 

1 

*      Number  of  trials  with  verdicts  in  category.   There  were  54  jury  trials  where  plaintiff  prevailed. 
••     Mean  with  highest  verdict  excluded. 
1  •*•  Mean  with  two  hiehest  verdicts  excluded. 
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TABLE  14 

Prorde  of  Tort  Litigation  1990  -  1993 

Bench  Verdicts  for  Plaintiffs 

Counry 

Bibb                        Gwinnett                    Irwin                Oconee                Total 
(n=10)                        (n  =  3)                         •                       •                 (aJlcouns) 

range 

$0- 

$100,000 

$0- 

$27,604.42 

$0- 

$100,000 

mean 

17.216.44 

12.569.14 

14.892.79 

median 

3.106.52 

10.100 

3.106.52 

breakdown 

<  10.000 

6 

1 

_ 

_ 

7 

10.000  -  50.000 

2 

-) 

_ 

_ 

4 

50.000- 
1  100.000 

1 

- 

- 

- 

1 

>  100.000 

0 

0 

_ 

_ 

0 

no  mfo  (missinp) 

1 

„ 

_ 

_ 

1 

•  no  bench  trials  in  time  pried 
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Table  15 
Profile  -  Selected  Trial  Verdicts* 
Bibb  Gwinnett 

A.  Verdict  Greater  than  $100,000 


$177,583 
(undifferentiated) 

$217,500 
(compensatory) 

$500,000 
(undifferentiated) 

B.  Punitive  Damages /Total  Damages** 

$50,000/100,000 
(bench) 

C.  Jury  Verdicts  Reduced  by  Judge 

$11,600  to  $6,600 


$125,425 
(undifferentiated) 


$50,000/80,243 
(jury) 


$516 

$3,705 

$4,925 

$5,000 

$8,300 

$17,280 

$30,000 

$33,500 

$80,000 

$80,243 

$125,425 


to  88 
to  1,205 
to  2,425 
to  900 
to  5,800 
to  12,280 
to  27,000 
to  26,000 
to  75,000 
to  75,243 
to  120,425 


There  were  no  verdicts  in  excess  of  100,000  in  Irwin  or 
Oconee . 

Undifferentiated  verdicts  may  include  punitive  damages,  but 
court  records  were  incomplete  in  this  regard  and  information 
was  not  available. 
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TORT  CASE  CODING  FORM 

#1  Counnr/OjTnit:                                                                       1 

«2  Court  Caie  Numoer 

«3PliUiiifTi  rnamai: 

•4  Defcndanu  (namai: 

PI 

Dl 

F2 

D2 

P3 

DS 

P< 

04 

PS 

DS 

P« 

DC 

P7 

D7 

«S>  AttorneTi  (ammes* 

#Sb  AttoratTi  (oamai 

Plaintiff                                         Bar# 
PI 

Dafcndaat 
Dl 

Bmr# 

PI 

D2 

P3 

D3 

P4 

D4 

PS 

DS 

P6 

Dt 

P7 

D7 

*i  Judec  uiifDcd  to  cut: 

«T  Lititant  T>i>cs 

#t  Nature  of  Iniupr 
wroocful  death 

Sourteoflniunr 
aotn 

Coda 

A.                        B. 

1  iadhriduai 

dantcrou  animaj 

Ilniunaca 

PI                        Dl 

panoaai  iniurr 

danier«ui  propcrrr 

3  bank/flamndai 

FI                       D2    . 

prof,  malpracnce 

4  bospnal/mcdicai 

P3                        D3 

Knannal  low 

BMdicaJ 

S  otlicr  biuucu 

P4                        D4 

other 

6  fovcrnmcni  agcocr 

PS                        DS 

proDcrTT  damate 

slandenlibei 

7  other 

n                D6 

dafective  product 

F7                        D7 

other  (specify) 

C  totalJ* 

P                        D 

D.  «  aopearui^  pro  se             P                            D 

piunive  damages  sought 

•           _ra      00 

*9  Diiooiition  Tvpe  •  miiii  foreacb  litigant  paironW  if  mon 

than  1  tvpe) 

Coda 

PI          PI 

P3           P4           PS          P«          P7 

1  jurr  inal  (JT)  vtrdiet 

2  bcscb  ihairBT) 

Dl 

3  JDor  ijudgmcot  not  withitandiog  verdict) 

4  voluniarT  dbmuiaJ  w/prcjudicc  before  trtai 

D2 

5  voluBiarr  disBiiial  mprejudicc  after  trial 

6  voluoiarr  dismaiaj  w/o  prejudice  before  tnal 

D3 

7  vohiourv  dijtDUsai  wio  prejudice  after  trial 
1  lummanr  judgment 

D4 

9  default  Judgtnent 

10  arbrtratwn  award 

DS 

11  agrt«d  judfment/canicnt  decree 

12  dijouii/lack  of  praiecution 

DC 

13  traBjfer*renio»al 
Udiamju:  noierriee 

D7 

IS  diiniu:  other 

16  other  liijit 
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mn  n.ui                                          B^qth/div/v.ir 

llMt  comolBint  filed                                      '           ' 
cftMwcounur  dmimt                                y—             no 

rfWcnduii  nlcmdin*  aoficarmiicc                /           ' 
flrit  iniwcr  filed                                           '           ' 
trial  dau  «*er  •«?                                   vt»             do 

ifTci.daU                                                '           ' 

trial  stancd                                                            /          / 
trialverdkt                                                            / 
flnal  disposnian                                                      / 
(Jadfmeat,  dismusal.  etc) 

nocka  of  appeal?                                                    vcs             oo 

if  ye*,  dau                                                           /          i 

*1I  (f  the  cajc  bad  a  summarr  judgment,  wbowea? 

»UIf  the  casahada  trial  verdict.wba  won  ? 

#13  Were  there  any  prrtraii  mouoo  beanngi  beid? 
vaa             n* 

#14  Were  any  pretrial  conferences  held? 

*ei            no             don't  know 

«IS  Wai  tha  caM  referecd  to  Ai)R7 

w               M              don't  kaow 
Was  aDR  dccision/niidiiif  filed? 

vts               00              doa'i  know 
If  a  decnioo  waa  filed,  nbo  won? 

#16  For  trials  (Jury  or  bench): 

What  were  damafes? 

S                     total  (undifferentiated') 

S                     total  (differtntuud) 

S                     tcneral  rnon-cconoraic  loss  1 

S                     oain  and  lufferinc 
S                     emotional  dbtrcss 

S                   imciai 

S                     wates/iocoma 

S                    proDcrrv 

S                     medical  expenses 

S                     Donitive 

S                     other 

How  much  wai  awarded? 

S 

*17  Comments 
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Mr.  Hyde.  Mr.  Head. 

STATEMENT  OF  PATRICK  J.  HEAD,  ESQ.,  VICE  PRESIDENT  AND 
GENERAL  COUNSEL,  FMC  CORP. 

Mr.  Head.  Mr.  Chairman  and  Mr.  Conyers,  I  am  delighted  to  see 
that  the  House  has  a  basketball  star  to  match  the  Senate. 

It  is  with  a  sense  of  deja  vu  that  I  appear  here.  It  has  been  about 
13  years  since  I  appeared  first  on  this  issue.  My  former  chairman, 
Bob  Malott,  pioneered  in  this  issue,  and  I  served  as  chairman  of 
the  Business  Roundtable's  Committee  that  got  50  product  lawyers 
to  agree  on  language,  which  I  thought  was  an  impossible  task. 
That  Lawyer's  Committee  met  over  these  years,  drafted  much  of 
the  predicate  legislation  that  you  see  today. 

FMC  itself  is  a  multinational,  multiproduct,  Fortune  500  com- 
pany. With  me  today  is  Bowen  Tucker,  my  chief  of  litigation.  We 
are  on  the  receiving  end  of  this  type  of  activity. 

Since  we  first  entered  into  this  venture,  Bowen  and  I  have  proc- 
essed 3,000  to  4,000  product  cases  over  those  years.  About  25  per- 
cent of  my  budget  has  to  do  with  the  administration.  This  is  just 
the  costs  of  administering  those  cases.  Of  those  3,000  cases,  none 
of  them  have  ever  involved  an  intentional  tort  or  malice.  Very  few 
have  involved  negligence  per  se.  They  have  involved  issues  of  de- 
sign and  the  question  of  warnings,  which  is  where  most  of  these 
cases  today  are  battled  out  in  the  courts. 

The  bill  today,  section  103,  is  an  excellent  start  to  reform  in  this 
area.  It  is  modeled  in  its  key  provisions,  on  matters  that  have  been 
debated  and  worked  out  over  many  years. . 

The  current  system  is  a  random  one.  We  are  on  the  receiving  end 
of  this  random  activity  because  we  are  a  multistate  company.  We 
have  actions  in  many  of  the  States  around  the  country. 

Valuable  products  have  been  dropped.  We  exited  a  very  impor- 
tant product  because  one  judgment  reduced  10  years  of  profit  in  re- 
gard to  that  product.  We  exited  the  helicopter  rotary  part  business 
because  of  the  dangers  of  building  that. 

So  there  is  a  definite  effect  on  innovation  and  product,  and  it 
falls  more  heavily  on  the  small  business  where  one  case  could  wipe 
out  virtually  a  small  business. 

Consumers  do  end  up  paying.  These  costs  do  get  billed  back  into 
the  product. 

And  there  has  been  talk  about  the  invisible  hand  of  the  punitive 
damages.  Indeed,  there  is  an  invisible  hand,  but  if  you  trace  the 
hand  up  you  will  not  find  the  consumer  on  the  other  end,  you  will 
find  a  lawyer. 

The  bill  itself  we  recommend,  along  with  Mr.  Gilbert,  should  con- 
tain a  statute  of  repose.  Illinois  has  a  statute  of  repose  today,  and 
15  years  has  been  recommended.  There  should  be  a  time  to  end 
litigation  in  regard  to  product,  and  a  statute  of  repose  would  go 
very  much  to  getting  the  older  product  litigation  off  the  market. 

The  punitive  damages  issue  is  a  balanced  one  in  this  bill.  Puni- 
tive damages  are  in  their  nature  a  criminal  concept;  and  the  con- 
cept of  malice,  clear  and  convincing,  and  three  times  economic 
damages  modeled  on  the  antitrust  bills  and  law  are  ordered  and 
appropriate. 
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The  modification  of  joint  and  several,  to  put  several  into 
noneconomics,  is  a  matter  of  fairness.  We  do  pay  for  what  we  are 
found  liable  for,  and  so  we  feel  that  this  is  a  very  important  correc- 
tion. And  the  seller's  provisions  of  the  bill  have  generally  been 
agreed  on. 

So,  on  balance,  I  would  commend  the  bill  to  you  and  would  rec- 
ommend that  you  consider  a  statute  of  repose  and  some  other  pro- 
visions that  have  been  mentioned  by  some  of  the  other  parties. 

Thank  you  very  much. 

Mr.  Hyde.  Thank  you,  Mr.  Head. 

[The  prepared  statement  of  Mr.  Head  follows:] 

Prepared  Statement  of  Patrick  J.  Head,  Esq.,  Vice  PRESIDE^^^  and  General 

Counsel,  FMC  Corp. 

Mr.  Chairman  and  members  of  the  committee,  thank  you  very  much  for  the  oppor- 
tunity to  talk  with  you  today  about  the  "Common  Sense  Legal  Reforms  Act  of  1995," 
H.R.  10,  with  particular  emphasis  on  Section  103,  which  addresses  product  liability 
actions. 

As  Vice  President  and  General  Counsel  of  FMC  Corporation,  I  am  equipped  to 
provide  a  business  perspective  on  the  unfairness  of  our  current  product  liability  sys- 
tem. For  two  decades,  FMC  has  actively  sought  reform  to  achieve  balance.  Let  me 
emphasize  at  the  outset,  however,  the  runaway  cost  of  product  liability  lawsuits  is 
not  exclusively,  or  even  primarily,  a  "big  business"  problem.  Many  smaU  businesses 
have  been  damaged  or  destroyed  by  unnecessary  legal  costs  currently  imposed 
under  our  legal  system. 

Ultimately,  it  is  American  consumers  and  workers  who  bear  the  burden  of  our  ir- 
rational tort  system.  Consumers  pay  the  bill  for  tort  litigation  through  a  hidden 
"tort  tax"  that  is  placed  on  products  through  higher  prices  and  also  through  the  re- 
duced availability  of  goods  and  services. 

American  workers  share  this  burden,  as  jobs  are  lost  to  foreign  competitors  that 
face  lower  costs  and  fewer  barriers  to  product  development.  Today,  there  is  wide- 
spread consensus  that  American  businesses  need  to  improve  their  competitiveness 
by  reducing  costs,  by  expanding  the  markets  for  their  products,  and  by  pursuing  in- 
novation. Our  current  product  liability  system  undermines  all  of  these  efforts.  It 
raises  costs;  it  removes  products  from  the  market;  and  it  discourages  new  product 
innovation. 

Our  product  liability  system  does  not  even  serve  the  needs  of  injured  persons  very 
well.  Studies  have  shown  that  it  costs  much  more  than  a  dollar  to  deliver  a  dollar 
of  benefits  to  an  injured  person.  A  major  beneficiary  of  these  dollars  are  plaintiffs 
lawyers. 

Section  103  of  H.R.  10  will  provide  some  needed  relief  to  American  consumers, 
workers  and  businesses,  whether  large  or  small.  Section  103  provides  clear  and  fair 
guidelines  in  three  key  areas  of  product  liability  law.  It  creates  incentives  without 
overkill  and  balances  the  rights  of  an  individual  who  might  be  injured  and  the  du- 
ties of  companies  who  make  and  distribute  products. 

I  am  going  to  focus  my  testimony  on  the  core  bill,  but  let  me  first  mention  one 
proposal  that  has  been  in  past  federal  product  liability  bills  and  is  strongly  sup- 
ported by  my  company  and  others.  That  is  a  statute  of  repose.  We  have  one  in  Illi- 
nois of  twelve  years;  several  other  states  also  have  statutes  of  repose. 

Statutes  of  repose  provide  that  after  a  certain  period  of  time,  a  manufacturer  has 
fuUnied  its  responsibility  for  its  product.  It  is  too  old,  it  has  been  altered,  it  has 
been  changed,  it  is  not  the  product  that  was  sold  originally.  Data  shows  that  plain- 
tiffs often  lose  cases  involving  very  old  products.  The  data  also  shows  that  they 
incur  very  substantial  legal  costs  and  wastes  of  people's  time. 

We  suggest  that  to  help  create  a  balance  among  the  productive  countries  of  the 
world,  that  a  statute  of  repose  be  included  as  a  common  sense  legal  reform;  that 
it  be  set  long  enough  to  be  fair,  but  not  so  long  as  to  be  useless.  The  European  Eco- 
nomic Community  Product  Directive  has  a  statute  of  repose  of  ten  years.  We  rec- 
ommend fifteen  years. 

Now,  let  me  discuss  the  three  areas  H.R.  10  addresses. 
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Punitive  Damages 

Some  lawyers  have  obscured  a  very  basic  fact:  punitive  damages  are  punishment. 
They  are  not  intended  to  compensate  a  person  for  something  they  have  lost.  That 
purpose  is  accomplished  by  compensatory  damages,  which  include  not  only  a  per- 
son's basic  economic  losses  (.e.g.,  lost  wages  or  medical  costs),  but  also  pain  and  suf- 
fering and  other  noneconomic  losses.  Pain  and  suffering  damages  are  often  ten  or 
more  times  greater  than  economic  losses  in  product  liability  actions. 

In  considering  punitive  damages,  juries  should  look  to  the  wrongfulness  of  the  de- 
fendant's behavior.  Was  the  defendant  malicious  or  meanspirited?  If  so,  then  the 
jury  may  find  punishment  to  be  appropriate.  Punitive  damages  developed  out  of 
English  law  to  serve  as  a  "helper"  to  the  criminal  law. 

Plaintiffs  lawyers  have  said  with  great  force  that  punitive  damages  are  necessary. 
I  do  not  disagree  with  that  basic  premise.  There  are  billboards  in  Texas  put  up  by 
plaintiffs  lawyers  that  say,  "Punitive  damages  are  necessary  to  punish  corporate 
criminals."  I  do  not  disagree  with  that  general  thought.  The  line  of  disagreement 
between  myself  and  some  members  of  plaintiff  advocacy  groups,  such  as  the  Associa- 
tion of  Trial  Lawyers  of  America,  is  that  punitive  damages  need  to  contain  the  three 
basics  of  criminal  law:  a  definition  of  the  "crime;"  clear  instructions  that  tell  judges 
and  juries  what  level  of  proof  is  needed  to  find  punishable  conduct  and  allow  them 
to  fiilly  appreciate  that  they  are  imposing  punishment  for  reprehensible  conduct — 
not  negligence;  finally,  the  "sentence"  must  be  defined. 

H.R.  10  accomplishes  those  three  goals. 

The  crime  is  defined  as  conduct  displaying  "actual  malice."  Perhaps  the  term  is 
a  bit  misleading,  because  it  does  not  require  that  the  defendant  "specifically  in- 
tended to  cause  serious  personal  injury."  This  would  be  actual  malice  in  a  criminal 
sense.  Instead,  the  bill  permits  punishment  of  conduct  that  "manifests  a  flagrant 
indifference  to  the  rights  of  the  claimant  and  an  awareness  that  such  conduct  is 
likely  to  result  in  serious  personal  injury." 

In  effect,  the  bill  says  to  a  company  that  if  you  are  aware  of  a  risk  and  simply 
ignore  it  and  you  know  that  it  is  likely  to  hurt  people,  you  should  be  punished.  It 
tells  companies  and  defendants  what  the  crime  is  and  does  so  in  a  fair  manner. 

Second,  the  bill  sets  forth  how  to  prove  that  crime.  The  Supreme  Court  of  the 
United  States  has  held  that  criminal  defendants  have  a  constitutional  right  to  have 
their  case  proved  "beyond  a  reasonable  doubt."  Again,  although  punitive  damages 
are  acknowledged  as  punishment,  in  about  twenty-five  states,  the  burden  of  proof 
on  a  plaintiff  is  merely  a  "preponderance  of  the  evidence,"  or  fifty-one  percent  plus 
certainty.  H.R.  10  seizes  upon  a  middle  ground  that  reflects  the  quasi-criminal  na- 
ture of  punitive  damages,  "clear  and  convincing  evidence."  This  is  greater  than  the 
"preponderance"  standard  and  alerts  a  jury  to  the  fact  that  punishment  is  a  serious 
matter. 

This  approach  has  been  approved  by  the  American  Bar  Association,  a  five-year 
study  by  Reporters  of  the  American  Law  Institute,  and  other  distinguished  groups. 
It  is  sound  and  fair.  It  is  now  the  law  in  twenty-four  states. 

Most  importantly.  Section  103  defines  the  potential  sentence.  Based  in  substantial 
part  upon  a  recommendation  of  the  American  College  of  Trial  Lawyers,  it  makes 
punishment  proportional  to  harm.  The  greater  the  harm,  the  greater  the  punish- 
ment. 

Proportionality  generally  works.  As  the  criminal  law  has  recognized  for  over  200 
years,  sentencing  and  punishment  should  be  proportional  to  harm  done.  The  sen- 
tence for  a  simple  assault  is  not  as  great  as  a  sentence  for  a  battery.  Criminal  fines 
are  proportional  to  harm  that  occurs. 

The  proposal  in  H.R.  10  also  finds  support  in  the  federal  antitrust  laws,  which 
provide  for  treble  damages  (i.e.,  three  times  the  claimant's  actual  damages)  and 
have  had  a  long,  successful  history. 

In  some  cases,  it  may  be  that  the  conduct  could  have  resulted  in  serious  harm, 
but  in  fact  resulted  in  little  actual  harm.  H.R.  10  accommodates  that  situation,  be- 
cause it  permits  punitive  damages  to  be  awarded  up  to  three  times  a  plaintiffs  eco- 
nomic losses,  or  $250,000,  whichever  is  greater.  In  a  nutshell,  there  is  a  provision 
for  one-quarter  of  a  million  dollar  fine  for  what  might  be  a  relatively  minor  eco- 
nomic injury.  We  will  submit  information  to  the  Committee  about  criminal  fines,  but 
I  can  share  with  you  that  this  is  a  very  large  fine  when  compared  to  criminal  fines 
that  are  imposed  in  even  the  most  serious  criminal  matters. 
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Joint  Liability 

It  is  very  difficult  for  lay  persons  to  understand  why  we  have  joint  liability.  They 
do  not  understand  why  somebody  who  is  found  one  percent  at  fault  must  pay  all 
of  a  plaintiffs  damages.  When  the  issue  of  joint  liability  was  put  to  the  largest  elec- 
torate in  this  Country,  the  voters  of  California,  they  voted  overwhelmingly  in  1986 
to  limit  joint  liability  in  the  precise  way  it  is  limited  in  H.R.  10.  The  debates  were 
stated  in  lay  terms  and  understood  by  lay  audiences.  I  should  share  with  you  that 
California  law  is  virtually  the  same  as  the  proposal  in  H.R.  10  and  there  has  been 
no  movement  to  repeal  it  or  change  it. 

The  basic  reason  why  the  law  will  make  a  defendant  who  is  only  one  percent  at 
fault  pay  100  percent  of  damages  is  due  to  something  called,  "risk  cfistribution."  The 
theory  is  that  a  wealthy  defendant  is  better  able  to  distribute  the  cost  of  a  risk  of 
injury  than  an  injured  plaintiff  is  able  to  absorb  it.  If  we  accept  this  premise,  it  sup- 
ports the  idea  of  allowing  joint  liability  for  economic  losses,  loss  of  wages,  medical 
costs  or  many  other  economic  costs  that  an  injured  person  may  sustain.  It  does  not, 
directly  or  indirectly,  support  a  law  that  would  require  someone  who  is  only  one  per- 
cent at  fault  to  pay  100  percent  damages  for  pain  and  suffering  or  other  such  non- 
economic  compensatory  losses.  To  apply  common  sense,  look  at  workers'  compensa- 
tion. That  is  a  "risk  mstribution  mechanism."  The  losses  that  are  paid  under  that 
mechanism,  however,  are  economic  losses,  not  damages  for  pain  and  suffering. 

We  will  hear  ar^ments  today  about  why  limiting  joint  liability  to  economic  dam- 
ages is  unfair.  It  is  intriguing  to  me  to  hear  those  who  generally  support  juries  to 
magically  ignore  a  jury  finding  that  someone  is,  for  example,  forty  percent  at  fault, 
when  it  comes  to  jomt  liability. 

Product  Sellers 

Data  shows  that  in  product  liability  cases  fewer  than  five  percent  of  verdicts  are 
against  persons  other  than  manufacturers.  Nevertheless,  for  tactical  reasons,  plain- 
tiffs lawyers  often  bring  in  wholesalers,  retailers  and  small  business  in  product  li- 
ability actions.  Very  often,  it  is  done  solely  to  allow  a  case  to  be  in  state  court  that 
really  should  be  in  federal  court.  There  may  be  other  reasons.  The  "product  sellers" 
provision  in  Section  103  will  put  an  end  to  that.  Long  tested  in  a  fourteen-year  his- 
tory of  products  liability  reform  considered  by  this  body,  the  biU  says  that  product 
sellers  wiU  be  responsible  for  their  own  fault,  not  the  fault  of  the  manufacturer. 
There  are  exceptions,  however,  if  the  manufacturer  is  out  of  business  or  not  avail- 
able for  inclusion  in  the  judicial  process.  These  exceptions  place  an  incentive  on  a 
wholesaler  to  deal  with  responsible  manufacturers  wno  have  a  place  of  business  in 
the  United  States.  It  is  a  sound  provision. 

Product  Liability  Requires  a  Federal  Solution 

On  occasion,  I  have  heard  reports  of  hearings  on  state  product  liability  reform. 
Almost  inevitably,  plaintiffs  lawyers  make  the  argument  that  state  product  liability 
reform  cannot  work:.  They  argue  that  products  that  are  made  in  one  state,  such  as 
my  state  of  Dlinois,  are  eventually  shipped  out  of  the  state  and  used  out  of  the 
state.  On  average,  it  is  over  seventy  percent. 

They  then  contend  that  any  rules  on  product  liability  may  limit  the  rights  of  a 
person  in  a  state  to  sue  without  providing  any  real  benefit  to  a  manufacturer.  There 
is  a  great  deal  to  this  argument,  but  state  reform  has  been  needed,  because  Con- 

gress  has  been  paralyzed  in  this  area  for  reasons  that  you  understand  quite  well, 
ut,  the  basic  point  that  the  plaintiffs  lawyers  make  has  a  predicate — product  li- 
ability is  inextricably  entwined  with  interstate  commerce.  We  are  not  a  nation  of 
fifty-one  separate  product  liability  law  factories.  All  products  move  in  interstate 
commerce.  Manufacturers  need  a  reasonable  idea  of  their  responsibilities  when  they 
make  their  products,  and  product  users'  rights  should  not  vaiy  or  swing  wildly  from 
state-to-state. 

Our  global  competitors  have  recognized  this  fact.  The  Europeans,  for  example, 
have  seeded  sovereignty  and  generally  are  all  now  under  a  uniform  product  liability 
directive.  The  Country  of  Australia  with  six  states  and  two  territories  adopted  uni- 
form product  liability  law  in  1993.  Japan  adopted  a  product  liability  law  wnich  will 
go  into  effect  this  summer. 

I  believe  in  limited  government,  but  the  case  for  federal  action  on  product  liability 
is  overwhelming.  It  may  be  appropriate  to  address  other  topics  beyond  product  li- 
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ability,  but  I  share  with  you  that  the  anchor  for  product  Hability  reform  is  absolute 
and  secure.  It  is  a  place  where  the  founding  fathers,  if  alive  today,  would  see  that 
under  the  Commerce  Clause  of  our  Constitution  congressional  action  is  needed. 

It  has  been  said  by  opponents  that  a  product  liability  law  will  be  interpreted  in 
fifty-one  different  ways,  and  we  would  have  more  confusion  than  we  have  now.  This 
is  nonsense.  H.R.  10  is  not  a  complicated  bill,  and  the  terms  of  Section  103  are  gen- 
erally well  understood  in  our  law.  All  courts  would  be  looking  to  one  source  instead 
of  fifty-one  courts  looking  in  fifty-one  different  directions.  The  rules  are  specific  and 
will  bring  about  more  uniformity  and  needed  predictability. 

Conclusion 

There  are  many  other  reforms  that  are  important  and  could  be  included  in  prod- 
ucts reform.  Damages  should  be  reduced  when  people  misuse  or  alter  products. 
Drunks  and  illegal  drug  users  should  not  have  claims  when  their  condition  is  the 
principal  cause  of  the  harm.  Our  product  liability  system  should  provide  fair  and 
reasonable  compensation  when  appropriate,  but  it  must  also  encourage  product  de- 
velopment and  innovation  to  protect  American  consumers  and  workers. 

Contrary  to  the  arguments  of  so-called  consumer  groups  and  the  plaintifTs  bar, 
the  "Common  Sense  Legal  Reforms  Act  of  1995"  will  increase  the  availability  of 
needed  goods  and  services.  We  live  in  a  world  where  we  need  to  know  the  rules. 
In  the  product  liability  world,  we  usually  do  not.  H.R.  10  provides  reasonable  rules 
that  are  needed  in  our  interstate  economy. 

Mr.  Hyde.  Mr.  Waren. 

STATEMENT  OF  WILLIAM  T.  WAREN,  FEDERAL  AFFAIRS 
COUNSEL,  NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES 

Mr.  Waren.  Mr.  Chairman  and  distinguished  members  of  the 
committee,  it  is  an  honor  to  testify  before  this  Judiciary  Committee 
at  the  time  of  this  historic  Congress. 

And  it  is  an  honor  also  because  in  the  chairman  we  have  a 
former  State  legislator,  a  former  majority  leader  of  the  Illinois 
House,  who  understands  federalism  issues.  And  in  this  new  Con- 
gress, we  have  a  large  number  of  Members  who  are  very  sympa- 
thetic to  the  mission  of  NCSL,  which  is  to  preserve  the  role  of  the 
States  in  the  Federal  system. 

We  appreciate  that  one  of  the  first  acts  of  this  House  was  to 
adopt  H.R.  5,  the  Unfunded  Mandates  Reform  Act,  a  bill  that  will 
provide  significant  relief  for  the  States.  Its  passage  shows  that  this 
House  understands  the  role  of  the  States  as  partners  in  the  Fed- 
eral system. 

Again,  we  appreciate  your  action  on  mandates  and  would  now 
like  to  draw  your  attention  to  the  parallel  issue  of  Federal  preemp- 
tion of  State  law.  The  National  Conference  of  State  Legislatures  re- 
gards the  unjustified  preemption  of  State  law  as  a  very  serious  fed- 
eralism issue,  an  issue  comparable  to  mandates.  Federal  mandates 
erode  the  fiscal  autonomy  of  the  States,  while  Federal  preemption 
erodes  the  legal  and  regulatory  authorities  of  States. 

Every  year,  Federal  legislation,  regulation  and  court  decisions 
preempt  additional  areas  of  State  law.  And  the  result  is  a  steady, 
step-by-step  reduction  of  the  jurisdiction  of  State  legislatures: 
which  brings  us  to  the  issue  of  product  liability.  NCSL  opposes 
Federal  preemption  of  State  product  liability  law  strictly  on  fed- 
eralism grounds.  We  take  issue  with  the  provisions  in  H.R.  10  re- 
lated to  product  liability,  not  on  their  substantive  merits  but  rather 
on  the  question  of  whether  it  is  the  appropriate  role  of  Congress 
rather  than  State  legislatures  to  act  in  this  area. 
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NCSL,  as  you  know,  is  an  association  of  the  legislatures  in  the 
50  States  and  the  American  commonwealths  and  territories.  We 
are  bipartisan,  and  we  adopt  policy  on  the  basis  of  a  three-quarters 
vote  of  the  States.  And,  it  is  on  the  basis  of  this  kind  of  bipartisan 
agreement  among  legislators  of  both  parties  and  all  ideologies  that 
since  1983  NCSL  has  consistently  testified  in  opposition  to  Federal 
preemption  of  State  product  liability  law. 

Indeed,  our  lead  spokesman  on  this  issue  for  the  past  several 
years  has  been  Representative  Mike  Box  of  Alabama.  Mike  is 
among  those  State  legislators  who  have  been  active  in  NCSL,  and 
who  have  also  been  active  in  their  State  legislatures  in  pushing  for 
State  tort  reform.  But,  because  of  Mike's  strong  feelings  about  con- 
stitutional federalism,  he  is  absolutely  opposed  to  Federal  preemp- 
tion of  State  law  in  this  area.  Legislators  like  Mike  want  to  retain 
the  authority  to  reform  tort  law  as  they  see  fit  and  in  ways  that 
reflect  the  values  and  needs  of  their  home  States.  And,  they,  frank- 
ly, don't  ask  for  the  help  of  the  Federal  Government  in  this  area. 

In  short,  NCSL's  concerns  here,  and  it  is  a  hard  argument  to 
make,  are  ones  about  process,  and  they  are  not  result-oriented.  Be- 
cause this  is  a  judiciary  committee,  I  guess  I  am  a  bit  more  hopeful 
than  usual  that  a  process  argument  will  be  persuasive.  But  it  is 
really  asking  you  to  use  restraint  and  to  respect  the  traditional 
roles  of  each  level  of  government  and  to  not  act  as  swiftly  as  you 
might  be  able  to  under  the  Constitution. 

The  issue  here  is  important  for  NCSL  because  tort  law  tradition- 
ally has  been  a  State  responsibility.  And,  this  is  a  matter  of  tradi- 
tion. It  is  much  like  supervision  of  public  education  or  supervision 
of  the  insurance  industry.  It  is  one  of  those  areas  in  which  State 
legislatures  have  expertise.  They  have  experience.  They  know  what 
they  are  doing  when  they  are  dealing  with  tort  law  issues. 

So  what  I  am  arguing  is  to  trust  the  State  legislatures  to  do  the 
right  thing  when  it  comes  to  product  liability  reform,  and  trusting 
the  States  in  this  area,  I  think,  is  completely  consistent  with  the 
general  consensus  that  we  ought  to  be  looking  to  the  States  to  take 
more  responsibility,  and  that  the  solution  to  all  problems  is  not 
found  in  Washington. 

As  Michael  Barone  wrote  in  a  recent  issue  of  U.S.  News  &  World 
Report,  the  tide  that  has  been  running  to  Washington  for  a  century 
is  beginning  to  run  out. 

So  again,  we  find  it  ironic  that  you  would  choose  to  limit  the 
States  and  limit  States'  flexibility  and  innovation  in  this  area. 

In  conclusion,  our  Constitution  depends  on  some  sense  of  re- 
straint and  respect  for  the  traditional  role  of  each  level  of  govern- 
ment. And  it  is  because  of  NCSL's  commitment  to  these  conserv- 
ative virtues,  really,  of  restraint  and  respect  for  tradition  that  we 
would  ask  you  to  take  a  general  look  at  the  question  of  preemption 
of  State  law  and  the  role  of  the  States  in  the  Federal  system. 

Thank  you. 

[The  prepared  statement  of  Mr,  Waren  follows:] 

Prepared  Statement  of  William  T.  Waren,  Federal  Affairs  Counsel, 
National  Conference  of  State  Legislatures 

Mr.  Chairman  and  distinguished  members  of  the  Committee: 
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NCSL  serves  all  of  the  nation's  legislatures  and  represents  their  interests  in 
state-federal  policy  matters.  Since  1983,  NCSL  has  consistently  testified  in  favor  of 
permitting  states  to  retain  authority  to  reform  their  civil  justice  systems  without  in- 
terference from  the  national  government.  At  our  1993  Annual  Meeting,  we 
reaffirmed  our  strong  opposition  to  preemption  of  state  tort  law  that  would  mandate 
national  standards  for  product  liability  lawsuits. 

It  is  a  considerable  honor  to  have  the  opportunity  to  testify  before  the  Judiciary 
ConmMttee  of  this  historic  Congress.  In  the  Chairman,  we  have  a  former  state  legis- 
lator who  understands  the  federal  system.  And  in  this  new  Congress  we  have  a 
large  number  of  members  who  are  very  sympathetic  to  NCSL's  mission  of  preserv- 
ing the  state  role  in  the  federal  system.  One  of  the  very  first  measures  adopted  by 
this  Congress,  H.R.  5,  the  Unfunded  Mandate  Reform  Act  of  1995,  recognizes  the 
rightful  role  of  states  as  partners  in  the  federal  system.  We  greatly  appreciate  your 
action  on  federal  mandates,  and  would  now  like  to  call  your  attention  to  issues  of 
federal  preemption. 

K  ending  unfunded  mandates  is  the  key  to  protecting  states  from  fiscal  attacks, 
then  curtailing  preemption  is  the  key  to  protecting  state  legislative  sovereignty.  The 
issues  are  inextricably  intertwined,  but  the  corrosive  effect  of  preemption  is  often 
overlooked.  The  trend  toward  preemption  of  state  power  is  disturbing.  As  noted  in 
the  Williamsburg  Resolves  issued  by  the  Republican  Governors'  Conference  last  fall 
of  the  439  explicit  preemptions  of  state  and  local  laws  enacted  by  Congress  in  the 
202  years  from  1789  to  1991,  233  (53%)  were  enacted  in  the  21  years  between  1970 
and  1991.  Among  the  excesses  and  abuses  of  the  Federal  Government  highlighted 
by  the  Republican  Governors'  were  that  "The  Congress  and  Executive  Branch,  re- 
gardless 01  the  party  in  control,  have  imposed  ever-growing  numbers  of  mandates, 
regulations  and  restrictions  upon  State  and  local  governments,  removing  power  and 
flexibility  from  units  of  government  closest  to  the  people  and  increasing  central  con- 
trol in  Washington."  and  "Federal  mandates  and  preemptive  measures  deprive  State 
and  local  governments  of  the  ability  to  set  priorities,  thereby  diminishing  their  abil- 
ity to  allocate  resources  and  tailor  programs  in  the  way  ijest  suited  to  meet  local 
needs." 

The  vitality  of  state  and  local  government  and  the  process  of  decentralization  is 
noted  by  commentators  from  John  Naisbett,  in  Megatrends,  to  Michael  Barone,  in 
a  recent  column  in  US  News  &  World  Report.  (January  23,  1995).  According  to 
Barone,  "[t]he  tide  that  has  been  running  toward  Washington  for  nearly  a  century 
is  beginning  to  run  out."  This  theme  is  repeated  in  the  commentary  by  Governor 
Michael  Leavitt  of  Utah  in  a  recent  issue  of  Governing.  "If  this  country  is  to  compete 
in  the  emerging  global  market  place,"  writes  Governor  Leavitt,  "its  government 
needs  to  be  structured  like  small  but  flexible  and  powerful  PC's  networked  together, 
rather  than  a  monolithic,  rigid  federal  government  mainframe."  (February  1995,  p. 
11). 

The  echo  of  the  call  to  decentralize  is  acknowledged  in  the  business  world.  As 
Governor  Leavitt  notes,  "Successful  organizations  everywhere,  both  business  and 
government,  are  decentralizing  and  downsizing.  Bureaucracies  are  being  dismantled 
across  the  world."  Surely  the  benefits  of  decentralized  decision-making  can  similarly 
make  government  more  effective  by  rejecting  monolithic  and  rigid  decision-making. 

Governor  Leavitt  is  leading  the  effort  to  convene  a  Conference  of  States  to  restore 
balance  to  the  federal  system.  The  resolution  proposing  such  a  conference  has  been 
introduced  in  more  than  40  states  this  session.  Similarly,  several  states  have  passed 
resolutions  reaffirming  the  Tenth  Amendment  and  urging  Congress  to  respect  the 
boundaries  between  states  and  the  federal  government  established  by  the  Constitu- 
tion. In  the  face  of  this  movement,  the  product  liability  preemption  section  of  the 
"Common  Sense  Legal  Reform  Act"  looks  like  a  relic  of  a  by-gone  era. 

The  Common  Sense  Legal  Reform  Act  of  1995  would  preempt  the  power  of  states 
to  structure  their  civil  justice  system.  It  would  limit  the  capacity  of  states  to  balance 
the  competing  needs  of  business  and  consumers  within  their  borders.  It  would  im- 
pose a  one-size-fits-all  federal  solution  on  the  states,  which  won't  work. 

It  is  ironic  that  this  concession  to  the  interests  seeking  reform  of  the  civil  justice 
system  would  occur  just  as  state  interest  in  tort  reform  is  accelerating.  With  sweep- 
ing changes  in  the  statehouses  in  the  past  election,  man  states  have  moved  to  exam- 
ine reforms  similar  to  those  sought  in  H.R.  10,  with  the  important  distinction  that 
they  will  be  adapted  to  the  specific  needs  and  values  of  each  state. 

Under  NCSL's  federalism  policy,  preemption  may  be  warranted  in  specific  in- 
stances only  when  it  is  clearly  based  on  a  provision  of  the  U.S.  Constitution  author- 
izing such  preemption  and  only  when  it  is  clearly  shown  (1)  that  the  exercise  of  au- 
thority in  a  particular  area  by  individual  states  has  resulted  in  widespread  and  seri- 
ous conflicts  imposing  a  severe  burden  on  national  economic  activity  or  other  na- 
tional goals;  (2)  that  solving  the  problem  is  not  merely  desirable,  but  necessary  to 
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achieve  a  compelling  national  objective;  and  (3)  that  preemption  of  state  laws  is  the 
only  reasonable  means  of  correcting  the  problem.  NCSL  believes  that  this  test  has 
not  been  met  by  those  advocating  preemption  of  state  product  liability  laws. 

The  national  government  should  avoid  engaging  in  unnecessarily  sweeping  eco- 
nomic and  social  experimentation.  Confess  simply  does  not  have  the  institutional 
capacity  to  address  the  complex  local  issues  related  to  product  liability  any  more 
than  it  has  the  capacity  to  address  the  complex  local  issues  related  to  welfare,  edu- 
cation, or  labor  policy.  State  legislatures  can  handle  tort  reform.  State  legislative 
action  does  not  place  the  country  at  risk  of  a  failure  on  a  nationwide  scale,  in  the 
event  a  policy  is  unsuccessful.  As  Justice  Brandeis  wrote,  "It  is  one  of  the  happy 
incidents  of  the  federal  system  that  a  single  courageous  state  may,  if  its  citizens 
choose,  serve  as  a  laboratory;  and  try  novel  social  and  economic  experiments  with- 
out risk  to  the  rest  of  the  country."  New  State  Ice  Co.  v.  Liehmann,  285  US  262, 
311  (1932),  (Brandeis,  J.,  dissenting). 

The  issues  of  proper  compensation  for  injured  persons  and  suitable  protections  for 
businesses  are  matters  of  social  values  and  public  policy  that  are  appropriately  ad- 
dressed at  the  state  level.  Only  with  clear  proof  of  the  need  and  of  the  effectiveness 
of  national  rather  than  state  solutions  should  we  consider  the  sweeping  preemption 
of  state  laws  and  constitutions  contemplated  by  H.R.  10.  In  our  view,  proof  of  need 
and  effectiveness  is  lacking.  The  risks  alluded  to  by  Justice  Brandeis  are  not  ade- 
quately counter-balanced  by  the  benefits  of  national  legislation. 

One  purported  rationale  for  preemption  is  the  alleged  need  for  uniformity  and 
predictability  in  the  law.  Only  out-dated,  Roosevelt-era  proponents  of  national  power 
should  regard  "uniformity"  as  more  valuable  than  self-government  by  states.  Also, 
more  likely  than  "predictability"  is  the  prospect  that  this  proposed  nationalization 
of  civil  law  will  cause  years  oi  uncertainty,  unpredictability  and  an  increasing  flow 
of  litigation  to  the  Supreme  Court.  It  is  time  to  set  aside  old  assumptions  about  the 
wisdom  of  Congress  and  the  Supreme  Court  dictating  domestic  policy  in  the  states. 
Federalism  offers  accountability,  innovation  and  responsiveness  in  the  formulation 
of  public  policy.  The  era  of  federal  paternalism  is  over. 

In  the  past,  NCSL  has  tried  to  impress  upon  Congress  the  importance  of  respect- 
ing the  constitutional  standing  of  the  states  as  partners  in  the  federal  system.  We 
have  spoken  of  the  Tenth  Amendment  and  the  intent  of  the  Founders  to  reserve 
power  to  the  states  and  to  the  people.  Justice  Sandra  Day  O'Connor  wrote  percep- 
tively in  the  recent  case  of  New  York  v.  United  States  that  federalism  was  not  in- 
tended to  preserve  the  power  of  state  and  local  officials  but,  as  a  counterbalance  to 
federal  power,  to  preserve  individual  liberty.  As  stated  in  NCSL  policy  on  federal- 
ism: 

Our  American  federalism  creatively  unites  states  with  unique  cultural, 
political,  and  social  diversity  into  a  strong  nation.  As  a  carefully  reasoned 
foundation  of  the  Constitution,  federalism  can  protect  liberty  through  the 
sharing  of  power  between  levels  of  government.  When  one  level  becomes  de- 
ficient or  engages  in  excesses,  the  other  level  of  government  serves  as  a 
channel  for  renewed  expressions  of  self-government.  This  careful  balance 
enhances  the  express  protections  of  civil  liberties  within  the  Constitution. 
Under  the  Tenth  Amendment,  broad  powers  are  reserved  to  the  states  and 
to  the  people.  Within  the  system  of  dual  sovereignty,  states  serve  not  only 
as  a  bulwark  of  freedom  but  also,  and  perhaps  more  importantly,  as  a 
framework  for  adapting  to  change. 

It  would  be  satisfying  if  these  arguments  in  themselves  would  frame  your  consid- 
eration of  this  broadly  preemptive  legislation.  However,  perhaps  more  persuasive 
are  practical  reasons  for  allowing  states  to  continue  to  act  on  behalf  of  our  shared 
constituencies.  States  continue  to  press  ahead  with  various  tort  reform  proposals  in 
order  to  balance  the  needs  of  consumers  and  business.  Nonetheless,  there  is  little 
consensus  on  what  works  best,  and  therefore,  adopting  a  particular  model  for  na- 
tional policy  would  be  premature  and  present  risks  to  the  nation,  which  as  Justice 
Brandeis  prudently  noted,  could  be  avoided  by  permitting  action  at  the  state  level. 

Again,  we  ask  that  you  consider  carefully  the  importance  of  accountability,  inno- 
vation and  responsiveness  in  ^vemment.  Arguments  for  uniform  laws  as  a  means 
of  promoting  competitiveness  ignore  the  advantages  of  a  decentralized  and  federal 
system  of  civil  justice.  Pragmatic  experimentation  in  response  to  emerging  social 
and  technological  changes  is  vibrant  at  the  state  and  local  level.  John  Osborne  de- 
scribes the  activities  of  states  in  the  area  of  economic  development  and  competitive- 
ness in  his  book.  Laboratories  of  Democracy.  The  report  of  the  National  Performance 
Review  by  Vice  President  Gore  reiterates  the  need  to  foster  entrepreneurial  govern- 
ment and  decentralized  decision-making. 
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NCSL  simply  is  not  persuaded  that  the  proponents  of  product  liability  preemption 
have  satisfied  the  burden  of  proof,  which  we  believe  that  they  must  meet,  in  order 
to  justify  the  intrusion  on  state  sovereignly.  Each  time  a  product  liability  preenap- 
tion  bill  appears  before  the  Committee  there  seems  to  be  a  new  untested  reason  for 
accepting  it.  First,  there  were  claims  of  an  insurance  crisis;  then,  competitiveness 
became  the  key  word  in  Washington;  then,  as  those  reasons  were  dispelled,  our  con- 
cern for  technological  innovation  was  used  as  a  prop  for  preemption.  This  year,  the 
preemption  of  state  power  is  cloaked  in  the  language  of  "common  sense.  Surely, 
these  must  be  considered  on  their  own  merits,  but  skepticism  is  demanded  in  the 
examination  of  the  reasons  presented  to  the  committee. 

Proponents  have  argued  that  US  manufacturers  trying  to  make  sense  out  of  dif- 
ferent state  product  liability  laws  lose  out  to  foreign  competitors  who  capture  Amer- 
ican maricets.  This  argument  is  specious.  It  cannot  be  seriously  suggested  that  for- 
eign competitors  understand  our  state  laws  better  than  our  own  domestic  manufac- 
turers. Breaking  down  state  borders  would  arguably  be  more  beneficial  to  our  over- 
seas competitors  than  to  American  businesses  that  know  the  laws.  Japanese  and 
other  foreign  manufacturers  are  subject  to  suit  for  product  defects  in  state  courts 
just  as  American  manufacturers  are. 

Proponents  of  national  product  liability  law  seem  particularly  interested  in  as- 
pects of  Japan's  uniform  system  of  tort  laws  that  would  limit  discovery  and  punitive 
damages,  but  to  pick  and  choose  aspects  of  the  Japanese  system  or  culture  to  copy 
in  order  to  increase  our  competitiveness  is  simplistic.  Japan  is  a  unitary  state  and 
not  a  federal  union.  Its  people  are  homogeneous  and  it  is  geographically  compact. 
The  beauty  of  America  is  its  diversity  and  its  geographical,  cintural  and  economic 
expansiveness.  Only  a  federal  system  that  is  carefully  preserved  can  accommodate 
such  diversity.  I  think  the  Japanese  would  do  better  to  learn  from  the  American  ex- 
ample, not  vice  versa. 

(Jur  shared  concern  for  competitiveness  should  cause  us  to  focus  on  more  critical 
needs.  For  example,  in  a  study  a  few  years  ago.  the  Office  of  Technology  Assessment 
listed  lowering  the  cost  of  capital  as  one  of  the  most  important  steps  to  improve  our 
competitive  posture.  Other  steps  include  investment  in  human  resources  and  pro- 
moting long-term  research  and  technology  transfers.  Caution  should  dictate  that  the 
national  government  correct  what  it  already  has  authority  to  do,  rather  than  risking 
the  uncertainties  that  will  surely  result  from  the  overlay  of  federal  tort  law  onto 
state  jurisprudence.  Congress  has  the  authority  and  institutional  competence  to  deal 
with  such  issues  of  macro-economic  policy. 

Congress,  however,  is  less  well-prepared  institutionally  than  state  legislatures  to 
deal  with  periodic  adjustments  to  tort  law.  Just  as  new  theories  of  liability  were  in- 
troduced by  states  to  respond  to  new  uncertainties  in  the  marketplace,  so  now  adap- 
tations to  market  changes  are  most  appropriately  developed  at  the  state  level.  For 
instance,  if  there  is  an  appropriate  remedy  for  a  person  harmed  by  a  drug  of  uncer- 
tain origin,  state  laws  should  be  allowed  to  evolve  to  determine  appropriate  rem- 
edies. Theories  of  market  share,  enterprise  or  alternative  liability  are  more  appro- 
priately addressed  at  the  state  level.  National  legislation  would  freeze  the  fluid  de- 
velopment of  the  law,  and  depending  upon  the  make-up  of  Congress,  experiments 
with  new  theories  of  liability  could  have  sweeping  detrimental  effects  upon  consum- 
ers or  producers. 

Professor  William  Van  Alstyne  of  the  Duke  Law  School  reminds  us  that  it  is  "^he 
likelihood  of  continuing  differences  .  .  .  that  is  expected  to  characterize  custom,  ac- 
tual practice  and  substantive  law  from  state  to  state,  all  without  recourse  to  Con- 
gress on  most  matters.  Diversity  and  pluralism  are,  in  short,  the  suppositions  (one 
may  say  the  very  essence')  of  federalism.  They  are  its  nature,  not  its  aberration, 
i.e.,  not  a  condition  which,  when  it  appears,  enables  Congress  to  take  over  the  field." 
Van  Alstyne,  "Federalism,  Congress,  the  States  and  the  Tenth  Amendment:  Adrift 
in  the  Cellophane  Sea,"  1987  Duke  Law  Journal,  769,  775  (November  1987). 

The  differences  that  exist  among  states,  combined  with  the  free  mobility  of  our 
citizens,  serve  to  make  federalism  work.  As  we  legislate  in  the  states,  we  are  re- 
sponsive to  the  experience  of  neighboring  states  that  may  have  more  attractive  poli- 
cies. Thus  compxjtition  in  the  federal  system  acts  as  a  check  upon  state  action.  Cer- 
tainly, the  competition  among  states  for  business  investment  serves  as  a  check  on 
state  legislation  that  unfairly  restricts  profits  or  competitiveness. 

In  any  case,  the  General  Accounting  Office  has  concluded  that  "differences  would 
most  likely  remain"  in  state  laws  afler  the  adoption  of  a  national  product  liability 
law.  The  study  suggested  that  variation  would  be  reduced,  but  the  quest  for  uni- 
formity would  once  again  prove  illusory.  General  Accounting  Office,  Product  Liabil- 
ity: Verdicts  and  Resolutions  in  Five  States,  p.  52  (September  1989).  The  report  calls 
into  question  the  need  for  certain  tort  reforms,  but  perhaps  more  importantly,  its 
failure  to  make  any  recommendations  and  its  measured  tone  suggests  that  a  crisis 
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of  national  proportions  requiring  broad  preemption,  such  as  envisioned  by  H.R.  10, 
does  not  exist. 

In  order  to  see  that  uniformity  would  not  be  achieved  under  H.R.  10,  one  can  look 
at  what  would  happen  with  punitive  damages.  The  bill  would  raise  the  standard  of 
proof  for  recovery  of  punitive  damages  to  "clear  and  convincing  evidence."  The  con- 
duct would  have  to  manifest  actual  malice,"  which  is  more  stringent  than  last 
Congress's  "conscious,  flagrant  indifference,"  standard.  The  law  of  punitive  damages 
has  developed  by  statute  or  common  law  in  each  of  the  states.  Because  most  states 
have  already  established  a  higher  standard  of  proof  for  punitive  damages,  the  fed- 
eral standard  adds  little  but  conftision. 

Descriptions  of  conduct  subject  to  punitive  damages  vary  from  state  to  state.  Cre- 
ating a  federal  overlay  of  "manifest  actual  malice"  will  not  bring  uniformity,  because 
each  state  will  have  to  rely  on  its  own  experience  to  interpret  the  meaning  of  those 
terms.  Terms  used  by  the  courts  of  the  states  to  encompass  such  conduct  include 
the  following:  malicious,  wanton,  willful,  reckless,  grossly  negligent,  extreme  or  ex- 
ceptional, fraudulent  or  oppressive.  Will  courts  interpret  the  federal  rule  as  being 
encompassed  within  the  state's  terminology  or  will  tney  feel  compelled  to  develop 
a  new  interpretation  of  the  standard  of  conduct?  The  Supreme  Court  as  the  final 
arbiter  would  have  little  to  guide  it  other  than  state  law. 

Instead  of  exhibiting  a  distrust  of  the  exercise  of  democracy  at  the  state  level,  we 
urge  this  committee  to  reaffirm  a  commitment  to  federalism  by  preserving  values 
of  community  and  participatory  democracy.  Expression  of  conmiunity  values 
through  state  legislation  is  stymied  whenever  Washington  occupies  a  field.  Perhaps 
even  more  evident  is  the  confusion  facing  voters  in  understanding  which  level  of 
government  is  responsible  for  particular  legislation  affecting  them.  Under  the  pro- 
posed bill,  the  federal  government  would  inject  itself  into  the  local  courtroom,  and 
parties  would  end  up  resolving  differences  in  an  unprecedented  manner  in  the  Su- 
preme Court  of  the  United  States.  Accountability  in  government  would  be  dimin- 
ished. The  purpose  of  voting  for  state  legislators  evaporates  when  their  action  in  re- 
sponse to  community  concerns  is  constantly  preempted  by  or  mandated  from  Wash- 
ington. 

NCSL  asks  this  Committee  to  reject  the  product  liability  provisions  in  H.R.  10  be- 
cause they  address  matter  that  are  more  appropriately  considered  at  the  state  level. 
The  bill  would  cause  confusion  and  uncertainty  in  the  application  of  state  law  and 
would  offer  no  serious  aid  to  competitiveness.  Before  voting  to  preempt  your  state's 
laws  based  upon  speculation  and  vague  promises,  you  should  examine  the  laws  that 
have  evolved  in  response  to  community  needs  in  each  of  your  states  through  the 
courts  and  legislature.  By  rejecting  the  product  liability  preemption  in  H.R.  10  you 
would  preserve  important  prerogatives  of  state  legislatures,  and  by  doing  so,  you 
would  help  preserve  local  self-government  and  the  values  of  community  emboaied 
in  the  Tenth  Amendment. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Waren. 

We  will  now  begin  the  questioning,  and  we  will  allot  5  minutes 
to  each  Member  for  his  or  her  questioning  and  the  answer.  We  will 
cover  as  much  ground  as  we  possibly  can  and  rather  than  over 
complicate  this  by  trying  to  remember  who  was  here  first.  I  will 
just  go  down  the  fine.  We  will  do  it  by  order  of  seniority. 

But  we  won't  overlook  you,  I  promise. 

Mr.  Frank.  I  will  yield  my  time  to  her. 

Mr.  Hyde.  What  a  guy. 

Mr.  Stewart,  if  I  may  ask  you  the  first  question.  The  plaintiffs' 
bar  has  indicated  that  punitive  damages  are  necessary  to  deter 
wrongful  conduct.  Yet  in  the  States  of  Washington,  Nebraska,  Lou- 
isiana, and  New  Hampshire,  there  are  no  punitive  damages. 

Do  you  have  any  data  or  statistical  information  that  shows  that 
the  conduct  of  corporations,  professionals,  or  anybody  else  in  those 
States  is  worse  than  in  those  States  that  allow  punitive  damages? 

Mr.  Stewart.  Congressman,  I  appreciate  you  bringing  up  the 
fact  that  those  States  have  no  punitive  damages,  because  if  the 
quest  of  this  law  was  to  reach  uniformity,  it  would  seem  to  me  that 
you  would  allow  punitive  damages  even  under  the  restricted  stand- 
ard in  those  States  if  we  were  really  after  uniformity  and  not  sim- 
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ply  to  change  the  system  to  favor  the  wrongdoers  and  those  who 
recklessly  act. 

But  getting  directly  to  your  question,  sir,  I  don't  have  specific 
data  from  those  States,  but  can  I  tell  you  that  in  what  the  Supreme 
Court  of  the  United  States  has  labeled  as  the  most  authoritative 
study  on  the  subject  of  punitive  damages,  the  system  does  work  in 
general  and  across  the  Nation,  and  that  80  percent  of  the  defend- 
ants who  have  had  verdicts  brought  against  them  for  their  out- 
rageous behavior  have  corrected  those  products,  have  made  the  sit- 
uation safer,  and  all  Americans,  even  in  those  States,  benefit  from 
those  changes  which  have  taken  place. 

Mr.  Hyde.  You  do  agree  those  would  be  interesting  studies,  to 
determine,  where  there  are  no  punitive  damages,  whether  there 
has  been  conduct  that  would  require  punitive  damages  as  a  deter- 
rent. 

But  in  any  event,  do  you  object  rather  strongly  to  having  puni- 
tive damages  proportional  to  wrongdoing?  I  would  note  that  a  3-to- 
1  ratio — treble  damages — ^has  been  part  of  our  antitrust  laws  for 
decades. 

Do  you  suggest  we  should  eliminate  the  treble  damages,  the  cur- 
rent 3-to-l  ratio,  in  the  Federal  antitrust  laws? 

Mr.  Stewart.  Congressman,  there  is  a  difference  between  what 
exists  under  the  antitrust  laws  and  what  exists  under  H.R.  10. 
H.R.  10  would  put  a  cap  that  would  discriminate  against  women, 
children,  and  the  elderly,  because  the  cap  in  H.R.  10,  which  I  say 
would  be  a  cap  on  safety,  would  vary  and  is  related  only  to  eco- 
nomic loss. 

So  if  you  had  a  situation  where  you  had  a  husband  and  wife,  and 
let's  say  the  husband  was  a  high  executive  in  one  of  the  big  insur- 
ance companies  and  making,  as  some  of  those  executives  do,  tens 
of  millions  of  dollars  a  year  in  annual  compensation,  and  the  wife 
was  a  housewife  and  had  no  outside  earnings  stream  whatsoever, 
they  were  both  injured  by  the  same  reckless  conduct,  this  particu- 
lar cap  would  say  that  in  the  husband's  case,  the  punitive  damages 
could  be  $30  or  $40  million  under  that  cap,  but  in  the  case  of  the 
housewife,  the  punitive  damages  could  only  be  $250,000  probably, 
because  there  is  no  economic  loss. 

That  is  a  very  discriminatory  way  it  is  applied  which  doesn't 
exist  under  antitrust  law.  And  the  other  point  that  I  would  make 
on  that  is,  if  I  may,  that  the  punitive  damages  are  related  to  the 
conduct.  It  is  to  deter  bad  conduct. 

It  is  not  related  to  the  damages  that  are  caused  in  the  case  of — 
and  by  tying  it  to  damages,  you  undermine  the  effectiveness. 

Mr.  Hyde.  My  time  is  almost  up  and  I  want  to  be  as  strict  on 
myself  as  others.  But,  I  can't  resist,  since  punitive  damages  are 
really  in  the  form  of  punishment  for  some  egregious  conduct.  Why 
should  the  plaintiff  get  the  punitive  damages?  Shouldn't  they  go  to 
the  State? 

Mr,  Stewart,  These  cases  are  incredibly  difficult  to  bring.  They 
are  incredibly  costly  because  they  get  extra  scrutiny  when  that 
type  of  claim  is  made.  And  when  you  take  away  the  incentive  to 
bring  the  case,  it  undermines  the  remedy. 

All  Americans  benefit  by  bringing  to  light  this  tvpe  of  outrageous 
conduct  that  these  cases  expose.  And  when  you  take  away  the  dam- 
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ages  and  you  give  them  to  somebody  else,  it  deters  and  undermines 
the  incentive  for  people  to  bring  these  cases,  which  benefits  all  of 
us. 

Mr.  Hyde.  Thank  you.  Mr.  Conyers. 

Mr.  Conyers.  Thank  you  very  much,  Mr,  Chairman, 

Let  me  begin  by  pointing  out  that  you  have  very  fairly  selected 
with  our  staffs  the  witnesses  for  today's  hearing.  Long  may  this 
tradition  continue  under  your  chairmanship. 

H.R,  10,  and  this  question  is  going  to  Mr,  Waren  of  the  National 
Conference  of  State  Legislators,  in  this  bill  we  unilaterally  preempt 
State  product  liability  laws  for  the  very  first  time,  create  a  new  un- 
fundea  State  mandate  by  adding  a  complicated  new  layer  of  Fed- 
eral requirements. 

You  know,  how  inconsistent  can  the  Republicans'  Contract  With 
America  be?  You  have  touched  on  unfunded  mandates.  But  it  bucks 
the  whole  tradition  that  supposedly  is  now  going  on  in  which  we 
are  returning  power  to  the  States. 

I  want  to  point  out  to  Mr.  Willard,  when  you  are  talking  about 
civil  rights  laws,  I  want  them  Federal.  But  when  we  are  talking 
about  laws  that  deal  here  with  the  responsibility  of  State  courts 
and  State  legislators  to  determine,  I  would  like  it  to  stay  local.  It 
seems  that  we  have  got  a  very  large  inconsistency  here,  and  I 
would  like  you  to  make  any  observations  you  might  have  on  it. 

Mr.  Waren.  Well,  I  agree  with  you.  Congressman  Conyers.  It  is 
an  important  issue  of  federalism,  and  it  does  seem  to  be  inconsist- 
ent, as  you  noted,  with  the  general  trend  in  the  country,  which  I 
think  is  backed  by  a  bipartisan  agreement,  an  agreement  across 
the  political  spectrum,  that  all  solutions  are  not  to  be  found  in 
Washington,  and  that  in  government  and  in  governmental  organi- 
zations, as  with  business  organizations,  that  we  need  to  downsize 
and  decentralize  and  make  decisions  closer  to  either  the  production 
line  or  the  citizens,  depending  on  the  context. 

So  I  would  agree  with  you  that  it  seems  anomalous  that  in  this 
one  area  we  would  see  a  move  toward  centralization  and  a  move 
toward  a  one-size-fits-all  Federal  solution. 

Mr.  Conyers.  Thank  you  very  much. 

I  think  this  contradiction  in  the  contract  really  needs  to  be 
brought  out  in  the  larger  sense  here.  To  Professor  Eaton  and  to  Mr. 
Stewart,  we  have  all  of  these  studies  that  indicate  that  product  li- 
ability suits  are  increasingly  a  smaller  fraction  of  civil  cases. 

Is  there  any  question  or  is  there  debate  about  this  or  is  there — 
are  there  different  studies?  Isn't  that  something  we  can  all  agree 
to  going  into  this  discussion,  that  they  are  yielding  the  same  or 
even  smaller  verdicts,  and  punitive  damages  are  still  as  rare  as 
they  can  be,  with  the  net  result  that  liability  insurance  costs  rep- 
resent a  very  small  amount  of  business  revenues? 

And  so  where  do  we  see  any  other  statistics  that  would  suggest 
the  kind  of  one-sided  proposals  that  are  included  in  this  measure 
before  us? 

Mr.  Stewart.  Congressman,  you  are  correct  about  the  statistics. 
They  are  fairly  well-known  by  everybody.  They  are  not  in  dispute. 
They  are  what  they  are. 

It  is  a  very  small  slice  of  the  litigation  pie,  growing  smaller,  as 
it  seems,  in  recent  years,  and  in  our  view  there  is  simply  no  jus- 
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tification  for  what  in  some  ways  is  a  meat-ax  approach   to  the 
rights  of  individuals  in  this  country. 

Mr.  Co^fYERS.  Absolutely.  Do  you  have  anything  to  add,  Profes- 


sor? 

Mr.  Eaton.  I  understand  the  National  Center  for  State  Courts 
has  completed  collection  of  data  in  46  large  urban  jurisdictions,  and 
while  the  report  has  not  been  released  yet,  I  understand  is  that  it 
is  going  to  present  a  picture  very  similar  to  the  one  that  I  found 
in  Greorgia;  that  torts  are  a  very  small  percentage  of  civil  litigation, 
and  product  liability  is  a  small  percentage  of  tort  litigation. 

Mr.  CoNYERS.  Thank  you.  You  didn't  find  Matlock  in  any  of  those 
Georgia  cases,  did  you? 

Mr.  Eaton.  I  wish  I  could.  No. 

Mr.  Hyde.  Thank  you,  Mr.  Conyers. 

Mr.  Moorhead. 

Mr.  Moorhead.  Thank  you. 

Mr.  Waren,  I  believe  we  are  probably  all  very  concerned  about 
States  rights,  or  at  least  most  of  us  are.  But  when  you  find  that 
many  products  are  manufactured  in  one  State,  sold  in  another 
State,  and  the  claimant  for  damages  is  in  a  third  State,  you  really 
have  a  Federal  issue,  and  that  is  what  you  find  in  many  of  these 
product  liability  cases. 

I  know  as  far  as  the  manufacturers  are  concerned  and  what  their 
actions  are  depend  upon  the  price  of  the  product  people  are  going 
to  have  to  pay.  If  they  are  going  to  have  to  have  one  type  of  prod- 
uct in  California  and  another  type  in  New  York  and  another  type 
in  Greorgia,  it  makes  the  product  much  more  expensive. 

And  if  they  have  to  live  under  all  those  different  rules,  it  is  a 
confusion  that  is  paid  for  by  the  consumer.  Do  you  think — I  know 
my  State  has  been  out  in  front  on  these  cases,  California.  But  I  just 
believe  that  it  is  a  Federal  issue,  and  we  have  to  have  Federal  laws 
that  at  least  give  some  kind  of  uniformity  to  this  thinking. 

What  is  your  comment  on  that? 

Mr.  Waren.  Well,  I  guess  I  am  worried  about  this  argument  of 
uniformity  for  its  own  sake,  and  the  assumption  that  this  is  going 
to  make  things  easier  for  businesses  in  particular.  It  is  standard 
for  States  to  engage  in  economic  regulation  of  activity  that  crosses 
State  lines,  as  long  as  there  is  an  important  impact  or  nexus  in  the 
State  itself. 

And  if  the  jurisdiction  of  State  legislatures  were  to  be  reduced  in 
this  area,  it  would  be  a  very,  very  substantial  reduction  of  the  pow- 
ers of  legislatures  and  a  very  substantial  centralization  of  authority 
in  Washington,  DC. 

And  I  would  question  whether  or  not  State  legislatures  are  likely 
to  act  in  a  way  that  is  harmful  to  business  or  that  is  damaging  to 
economic  competitiveness,  because,  unlike  the  National  Govern- 
ment, the  States  are  in  competition  with  one  another.  They  are  in 
competition  for  plant  location;  they  are  in  competition  for  economic 
development. 

They  have  to  have  a  healthy  business  climate  and  the  support 
of  the  business  community  in  order  for  the  States  to  grow.  So  any 
State  legislature,  or  State  court,  that  gets  way  out  of  line  in  terms 
of  their  product  liability  or  other  economic  regulation  is  likely  to 
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find  itself  at  a  competitive  disadvantage  in  terms  of  economic  de- 
velopment. 

So  there  is  an  automatic  check  within  the  Federal  system  that 
ensures  that  State  legislatures  and  State  courts  are  going  to  be  re- 
sponsive to  the  business  community.  They  are  going  to  take  a  bal- 
anced approach  to  these  issues. 

Mr.  Head.  Can  I  comment  on  that?  This  same  debate  took  place 
when  the  Consumer  Product  Safety  Division  took  place  here.  I 
think  all  would  agree  that  worked  out  pretty  well.  There  was  a 
definite  States'  issue  there,  and  we  faced  at  the  same  time  the  uni- 
formity of  all  sorts  of  toys  and  goods  that  I  think  we  are  going  to 
accomplish. 

Mr.  Creamer.  The  problem  is  this  proposal  does  not  create  uni- 
formity. Just  to  emphasize  what  I  said  in  my  earlier  remarks,  this 
proposal  only  knocks  down  certain  kinds  of  laws.  The  opponents  of 
this  measure  have  opposed  a  two-way  preemption,  they  have  op- 
posed— it  will  only  take  the  proconsumer  laws  and  knock  them 
down.  It  leaves  the  more  restrictive  laws  in  place,  so  you  will  still 
have  a  patchwork  of  laws  across  the  country.  There  is  no  uniform- 
ity here. 

Mr.  Gilbert.  I  would  like  to  point  out  that  the  National  Gov- 
ernors Association,  the  American  Legislative  Exchange  Council, 
which  is  conservative  State  legislators,  have  both  openly  endorsed 
Federal  product  liability  reform  since  the  early  1980's. 

Mr.  MoORHEAD.  Mr.  Head,  certainly  one  of  the  results  of  good  li- 
ability reform  legislation  would  be  to  encourage  the  early  settle- 
ment in  as  many  cases  as  possible.  I  have  been  told  that  because 
of  the  extreme  wild  card  of  the  potential  for  an  award  of  punitive 
damages  which  are  routinely  asked  for  these  days,  cases  are  much 
more  difficult  to  settle,  or  punitive  damage  claims  are  often  used 
as  a  leverage  to  force  settlements. 

Are  both  observations  in  your  experience  true? 

Mr.  Head.  Yes,  they  are.  We  have  many  of  our  cases  that  have 
allegations  of  punitives.  It  adds  additional  leverage.  As  I  have  said, 
we  have  not  had  any  intentional  torts  in  our  portfolio  for  the  13 
years  I  have  been  there,  so  it  is  indeed  leverage  in  terms  of  trying 
to  get  a  higher  settlement. 

Mr.  Hyde.  The  time  of  the  gentleman  has  expired. 

The  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  Thank  you,  Mr.  Chairman.  I  want  to  thank  the 
panel  for  their  testimony  today. 

Mr.  Stewart  and  Mr.  Creamer,  I  thought  your  views  about  puni- 
tive damages  and  the  cap  and  how  it  would  discriminate  against 
women,  children,  the  elderly,  and  low  to  middle  income  Americans, 
was  a  very  good  point. 

I  wanted  to  also  ask,  how  would  this  discrimination  also  be  evi- 
dent in  cases  that  would  involve  reproductive  injury?  That  has 
been  an  area  that  has  had  an  awful  lot  of  controversy  around  it. 
I  wondered  how  this  provision  would  affect  those  cases,  from  your 
view. 

Mr.  Stewart.  It  would  probably  be  most  evident  in  those  cases, 
because  those  cases  have  little  if  any  economic  damage  associated 
with  them,  and  are  vastly  noneconomic  damage  cases. 
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And  it  would  have  two  impacts.  It  would  have  the  impact  that 
has  already  been  described  as  far  as  punitive  damages  is  con- 
cerned. There  is  another  provision  of  this  bill  which  would  also 
have  a  severe  impact  on  discrimination,  and  that  is  the  joint  and 
several  abolition  for  noneconomic  damages. 

What  that  would  say  is,  the  same  example  that  I  used  before 
with  the  husband  and  wife  both  being  injured,  by  multiple  defend- 
ants, one  defendant  not  being  able  to  respond,  not  financially  re- 
sponsible, the  husband  would  still  get  all  of  his  damages  because 
they  are  economic,  and  joint  and  several  would  apply. 

But  the  wife  who  had  injury  to  her  reproductive  organs  who  had 
her  ability  to  have  children  destroyed?  She  would  be  at  risk  and 
would  have  to  bear  part  of  that  loss  herself,  even  though  not  at 
fault  at  all.  That  is  unfair,  and  if  we  are  trying  for  fairness  in  the 
system,  that  is  a  bad  call. 

Mr.  Hyde.  Will  the  gentlelady  yield,  and  I  will  give  her  extra 
time? 

Doesn't  the  plaintiffs  lawyer  take  that  to  the  jury  and  say  to  the 
jury  what  is  it  worth  for  her  never  to  have  children  again? 
Wouldn't  she  get  compensatory  damages?  We  are  talking  about  pu- 
nitive damages  now. 

Mr.  Stewart.  It  also  impacts  compensatory  damages,  because  in 
the  joint  and  several  abolition  that  is  proposed  by  this  bill  as  to 
compensatory  damages,  and  that  is  another  section,  that  is  not  in 
the  punitive  damage  section,  but  it  is  in  the  product  liability  part, 
what  that  would  say  is  that  she  would  have  to  bear  the  loss  of  the 
nonresponsible  defendant,  whereas  her  husband  would  be  able  to 
collect  all  of  it  from  the  other  defendant.  That  discriminates 
against  women,  children,  and  elderly  in  that  situation. 

Mr.  Creamer.  And  the  punitive  damage  section  is  also,  since  it 
is  tied  only  to  economic  damages  with  a  three  times  economic  dam- 
ages limit,  is  also  directly  discriminatory  against  people  for  whom 
noneconomic  damage  is  the  principal  damage.  You  know,  one  of  the 
things  that  is  troublesome  in  this  debate  is  that  people  think  some- 
how these  noneconomic  damages  aren't  real.  And  you  have  to  say, 
let's  look  at  what  they  are. 

We  are  not  talking  about  just  circumstances  where  there  is  a  lit- 
tle bout  of  pain  and  suffering  here.  We  are  talking  about  disfigure- 
ment. We  are  talking  about  the  loss  of  the  ability  to  have  children 
for  your  entire  life.  We  are  talking  about  people  who  are  paralyzed 
from  the  neck  down.  And  I  would  like  to  ask  people,  the  Members 
of  Congress,  would  they  trade  for  limited  amounts  of  recompense, 
a  life  like  that?  And  that  is  what  we  have  to  think  about. 

One  other  quick  thing.  We  just  released  a  poll  this  morning  that 
looks  at  the  public's  reaction  to  this.  And  one  of  the  questions,  I 
will  get  to  some  others  later  maybe,  is  the  question  of  whether  peo- 
ple disagree  or  agree,  if  in  an  accident  caused  by  someone  else's 
negligence,  the  award  the  jury  gives  to  the  accident  victim  should 
always  depend  on  how  much  the  accident  victim  earns  for  a  living. 
Forty-six  percent  said  they  strongly  disagreed.  Twenty  percent  said 
they  disagreed  somewhat,  with  a  much  lower  percentage  agreeing 
to  that. 

Most  Americans  completely  disagree  with  that  premise.  And  that 
is  what  in  this  bill. 
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Mrs.  ScHROEDER.  Thank  you  for  pointing  that  out,  because  I 
think  most  Americans  would  be  shocked  that  the  only  way  we 
would  value  them  is  if  you  hurt  their  bank  account.  You  can  hurt 
anything  else,  but  heaven  forbid,  don't  hurt  the  bank  account.  That 
troubles  me  a  lot. 

Let  me  just  ask  one  other  quick  question.  I  assume  that  everyone 
would  stipulate  some  States  are  doing  a  much  better  job  than  oth- 
ers. I  thought  I  heard  that.  We  always  hear  these  one  or  two  cases, 
and  based  on  one  or  two  cases,  we  can  make  a  very  bad  law  for 
everybody.  If  there  are  some  States  that  are  really  so  terrible  why 
don't  businesses  then  charge  more  for  their  products  in  those 
States  or  work  doubly  hard  to  try  and  change  the  laws  in  those 
States? 

I  don't  see  why  we  then  have  to  bring  it  up  to  a  congressional 
level  and  put  something  like  this  through  in  a  matter  of  hours — 
we  have  got  to  do  it  really  fast  with  one  hearing  that  takes  2  hours, 
and  here  we  go.  I  just  think  that  is  very  rash. 

Mr.  Creamer.  We  did  a  survey  of  States  that  had  these  tough 
tort  restrictions.  There  is  no  evidence,  and  we  have  not  seen  from 
any  of  the  proponents  a  shred  of  evidence  that  the  consumer  bene- 
fits, either  through  lower  prices,  more  jobs,  anything  else,  in  those 
States  that  have  had  those  restrictions  for  10  or  15  years  as  op- 
posed to  those  that  did  not. 

Mrs.  ScHROEDER.  My  understanding  is  in  the  countries  we  often 
cite,  they  have  much  more  Federal  regulation.  So  you  either  have 
Federal  regulation  or  you  have  a  kind  of  consumer  regulation 
through  the  courts.  It  seems  like  some  proponents  of  this  bill  don't 
want  Federal  regulation  or  consumer  regulation. 

Mr.  Creamer.  One  other  point,  it  was  mentioned  here  that  there 
is  a  competitive  disadvantage  with  firms  abroad.  Remember  that 
every  firm  that  sells  to  the  United  States  is  subject  to  the  same 
laws  as  the  firms  who  are  domestic.  So  you  can  argue  some  kind 
of  competitive  disadvantage  on  exports,  although  the  machine  tool 
industry  we  have  heard  here  testify  is  at  a  15-year  high  according 
to  the  Washington  Post  and  it  has  led  the  export  market. 

So  what  is  the  problem  we  are  trying  to  fix,  if  not  simply  trying 
to  restrict  the  financial  responsibility  of  wrongdoers? 

Mrs.  ScHROEDER.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  I  thank  the  gentlelady.  The  gentleman  from  Penn- 
sylvania, Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair.  I  have  a  question  or  two  for  each 
member  of  the  panel,  but  I  have  to  be  home  at  4,  so  I  will  restrict 
myself. 

The  first  is,  quickly,  with  Mr.  Creamer,  who  in  his  statement,  I 
don't  see  it  in  the  written  statement  but  I  know  he  mentioned  it 
in  his  oral  statement,  that  he  blames  politicians  for — how  would  we 
know  these  things  on  a  practical  basis?  Why  should  we  even  act 
on  it? 

You  believe  in  a  statute  of  limitations,  don't  you,  in  most  cases? 

Mr.  Creamer.  Surely.  And  let  me  be  clear.  My  wife  is  a  politi- 
cian, so  I  am  certainly  not  trying  to  cast  aspersions. 

Mr.  Gekas.  If  she  were  here,  she  would  join  us,  perhaps.  What 
I  am  saying  to  you  is  if  the  politicians  are  given  the  responsibility 
of  creating  statutes  of  limitation,  of  statutes  of  repose  of  court  pro- 
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cedures  over  and  above  the  rules  of  Federal  procedures  of  the  State 
courts,  et  cetera,  it  isn't  automatic,  is  it,  that  when  politicians  dare 
to  enter  the  field  of  product  liability,  that  we  have  no  business  or 
don't  know  anything,  you  would  agree  that  is  our  province  and  that 
we  are  trying  to  think  these  things  through? 

Mr.  Creamer.  Surely,  Mr.  Gekas.  The  statement  I  made  had  to 
do  with  the  question  of  limitations  on  awards,  that  is,  compensa- 
tion. 

Mr.  Gekas.  Like  limitations  of  statutes  or  the  ability  to  sue. 
Doesn't  the  statute  of  limitations  deprive  many  plaintiffs  of  bring- 
ing suits,  the  ones  who  are  paralyzed  from  the  neck  down,  the  ones 
who  lose  their  reproductive  capacity  and  so  forth,  do  not  statutes 
of  limitations  militate  against  such  plaintiffs? 

Mr.  Creamer.  Where  they  exist,  they  do. 

Mr.  Gekas.  Then  where  and  reasonably  the  politicians  decide 
that  there  has  to  be  an  end  to  litigation  or  a  limitation  to  it,  the 
same  principle  applies,  does  it  not? 

Mr.  Creamer.  I  should  say,  we  have  been  consistently  opposed 
to  statutes  of  repose  in  the  product  area  and  general  tort  area  for 
exactly  that  reason. 

Mr.  Gekas.  You  want  to  remove  statutes  of  limitations  as  well? 

Mr.  Creamer.  They  generally  have  to  do  with  criminal  law. 

Mr.  Gekas.  Statutes  of  limitations  in  civil  law? 

Mr.  Creamer.  Surely.  But  in  the  question  of  injury,  injury  to  in- 
dividuals, the  question  here  is  who  should  decide  what  is  a  fair 
compensation  for  noneconomic  damages.  And  is  it  a  group  of  jurors 
who  look  at  the  facts  or  is  it  the  political  structure  that  makes  an 
arbitrary  rule? 

Mr.  Gekas.  I  thought  punitive  damages,  Mr.  Creamer,  pursuant 
to  testimony  everybody  agrees  on,  are  a  punishment,  just  like  the 
word  indicates,  with  the  policy  of  the — the  public  policy  inherent  in 
it  of  having  a  business  that  was  so  egregiously  at  fault  go  out  of 
business,  because  we  don't  want  them  around  the  landscape  at  all 
anymore,  or  that  they  would  pay  such  a  tribute  to  their  careless- 
ness that  they  would  now  refine  their  product  and  fix  it,  why  do 
you  consider  it  completely  in  your  testimony  as  a  windfall,  not  as 
a  windfall,  but  a  necessary  additional  benefit  to  the  claimant  when 
the  purpose  of  it  is  to  punish  the  manufacturer  or  the  wrongdoers? 
I  don't  understand  that. 

If  the  purpose  of  punitive  damages — I  can't  even  let  you  answer 
that.  I  just  want  to  vent  my  wrath  on  this  because  I  nave  got  to 
go  to  something  else.  If  the  idea  of  punitive  damage  is  to  punish, 
then  how  much  the  individual  receives  is  of  secondary  value,  be- 
cause that  person  has  already  been  compensated  for  economic  loss, 
and  the  punishment  is  visited  there,  not  to  measure  the  amount  of 
windfall  that  the  plaintiff  is  supposed  to  get. 

Enough  of  that,  to  move  quickly.  Mr.  Waren,  would  you  be  happy 
if  we  restricted  this  to  diversity  of  citizenship  cases  in  Federal 
court? 

Mr.  Waren.  We  don't  presume  to  tell  Congress  how  to  deal  with 
Federal  courts.  Do  whatever  you  want. 

Mr.  Gekas.  That  would  satisfy  you,  would  it  not? 

Mr.  Waren.  We  are  only  concerned  with  issues  of  State  law  and 
the  State  law  preemption. 
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Mr.  Gekas.  Would  Mr.  Stewart  be  happy  if  we  eliminated — 
would  this  be  a  compromise  that  you  could  live  with?  I  know  the 
answer  is  no,  but  I  will  start 

Mr.  Stewart.  Will  you  let  me  say  that> 


Mr.  Gekas.  No.  Legislatively,  if  we  abandon  the  $250,000  cap 
and  lift  the  treble  damages  which  comports  with  other  facets  of 
Federal  law  in  other  areas,  would  you  be  happier  than  you  are 
now?  Say  yes. 

Mr.  Stewart.  Yes.  But  everything  is  relative.  It  would  still  be  a 
bad  law,  but  it  would  be  a  better  law  than  the  way  it  is  worded 
right  now.  It  would  be  a  better  law  if  it  was  related  to  all  damages 
in  the  case  and  not  just  economic  damages.  It  would  be  a  better 
law  if  there  were  no  cap  on  it. 

So  as  you  go  up  the  ladder,  each  step  would  make  it  a  better  law. 

Mr.  Gekas.  Wrong  answer. 

Mr.  Hyde.  The  gentleman's  time 

Mr.  Frank.  Preempt  him. 

Mr.  Gekas.  Eight  seconds.  Mr.  Chevalier  failed  completely  in  his 
testimony  because  you  didn't  mention  the  Gekas  bill  which  con- 
forms to  your  ideas,  which  I  want  to  try  to  impose  on  this  panel. 

Thank  you  very  much. 

Mr.  Hyde.  I  thank  the  gentleman  from  Pennsylvania. 

The  gentleman  from  Massachusetts  is  recognized. 

Mr.  Frank.  I  would  yield  to  the  gentlewoman  from  Texas  who 
preceded  me  here. 

Mr.  Hyde.  The  gentlelady  from  Texas  is  recognized. 

Ms.  Jackson  Lee.  Mr.  Chairman,  I  thank  you  and  my  able  col- 
league, Mr.  Frank,  for  his  kindness. 

I  would  like  to  ask  Professor  Eaton  about  the  interesting  points 
that  were  raised  by  him.  I  know  that  you  were  relating  your  com- 
ments more  to  the  State  of  Georgia,  but  maybe  you  can  broaden 
your  statements  and  make  some  assumptions  just  so  that  we  can 
engage  in  more  effective  debate  on  this  issue. 

It  would  seem  that  whenever  you  begin  to  legislate  on  the  Fed- 
eral level,  you  would  have  a  national  crisis,  a  national  emergency, 
very  important  issues  to  try  to  contend  with,  because  nationally  we 
are  falling  on  our  knees. 

If  I  am  correct,  it  seems  that  in  Georgia  you  have  been  able  to 
isolate  tort  cases,  maybe  2,100  cases,  that  would  include  some 
product  liability,  approximately  70  percent  automobile  cases  of 
sorts.  If  I  have  your  notes  or  your  comments  correctly,  less  than 
one-half  are  corporate  cases. 

But  more  importantly,  less  than  1  percent  are  product  liability 
cases.  Would  you  be  able  to  draw  some  conclusions  nationally  as 
to  whether  or  not  we  have  a  crisis?  How  easy  it  is  for  a  lone  citizen 
who  may  have  driven  that  Pinto,  and  this  is  not  to  castigate  any 
particular  product,  to  just  simply  rise  up,  maybe  they  are  survivors 
or  whatever,  and  engage  in  a  lawsuit  like  this?  Does  this  approach 
allow  your  average  citizen,  with  little  support,  to  just  ride  into  the 
courthouse  and  wage  a  major  product  liability  case? 

Mr.  Eaton.  Absolutely  not.  Product  liability  cases  are  a  small 
percentage  of  tort  cases.  The  numbers  that  I  have  for  Georgia  may 
be  a  little  bit  lower  than  we  would  find  nationwide,  but  not  a  lot. 
We  are  probably  still  talking  less  than  3,  maybe  5  percent  of  the 
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total  tort  cases  would  be  product  liability.  I  expect  less.  We  will 
know  more  when  the  National  Center  for  State  Courts  releases 
their  data. 

Product  liability  claims  are  expensive  to  pursue  and  the  damages 
generally  need  to  be  high  before  a  plaintiffs  lawyer  has  a  sufficient 
economic  interest  in  bringing  the  case.  Any  legislation  that  reduces 
the  potential  amount  of  recovery,  whether  it  is  under  the  guise  of 
joint  and  several  liability  or  punitive  damage  limitation,  will  make 
it  that  much  more  difficult  for  the  average  citizen  to  find  counsel. 

I  would  like  to  comment  briefly  about  the  differences  that  have 
evolved  at  the  State  level  on  how  to  reform  tort  law.  The  State  of 
Georgia  considered  whether  there  is  a  punitive  damage  problem. 
And  the  legislature  in  that  State  decided  to  handle  punitive  dam- 
age litigation  in  a  very  different  way  from  that  proposed  in  H.R. 
10.  Georgia  did  place  a  cap  on  punitive  damages  in  some  tort  cases, 
but  consciously,  did  not  do  so  in  product  liability  cases.  The  legisla- 
ture in  Greorgia  decided  that  an  uncapped  punitive  damages  in 
product  liability  cases  was  wiser  social  policy. 

However,  unlike  the  Federal  legislation,  Georgia  did  directly  deal 
with  the  problem  of  multiple  punitive  damage  awards.  The  Georgia 
statute  says  that  a  manufacturer  can  only  be  hit  once  with  punitive 
damages,  but  an  uncapped  amount.  It  seems  to  me  that  it  is  at 
least  an  open  question  whether  the  State  of  Georgia  or  the  provi- 
sions of  this  bill  offers  the  better  way  of  dealing  with  the  problems 
of  punitive  damages. 

And  we  don't  know.  The  jury  is  out,  if  you  will.  There  aren't  any 
data. 

Ms.  Jackson  Lee.  But  they  did  in  fact  address  it  within  the 
State?  They  assessed  a  problem  and  then  they  addressed  it  as  it 
related  or  needed  to  be  related  to  that  State. 

Mr.  Eaton.  And  75  percent  of  the  award  of  punitive  damages  in 
a  product  liability  case  goes  to  the  State,  as  was  suggested  by  one 
of  the  other  Members  of  the  House  here. 

Ms.  Jackson  Lee.  If  I  might,  I  have  some  other  questions,  and 
so  I  would  appreciate  your  answering  them.  I  think  you  have  tried 
to  answer  some  of  them.  Mr.  Waren,  I  believe,  has  in  essence  bol- 
stered your  argument,  regarding  the  question  of  preemption.  I  will 
take  your  nod,  yes,  that  States  can  individually  respond  as  it  re- 
lates to  what  is  occurring  within  their  judicial  system  or  State  sys- 
tem. 

Mr.  Willard,  if  I  might  raise — I  am  sorry,  is  that  Mr.  Creamer? 
I  am  sorry,  thank  you,  Mr.  Willard,  I  wasn't  looking  at  the  name 
blocks  there. 

Mr.  Creamer,  purchasing  is  certainly  not  my  expertise,  but  I 
know  that  in  the  scheme  of  things  when,  a  product  is  purchased, 
anyone  in  that  area  does  extreme  research  purchasing  it  for  their 
seller,  whatever  the  retail  operation  is,  they  do  quite  a  bit  of  re- 
search on  the  product. 

In  the  legislation  that  we  have  before  us,  they  would  be  removing 
that  responsibility  or  removing  or  limiting  the  responsibility  of  the 
seller.  I  can  imagine  that  when  a  product  is  put  out  that  there  has 
not  been  that  kind  of  sufficient  research  as  to  the  product's  time 
on  the  market,  how  it  has  been  received. 
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What  would  that  do  to  a  case,  to  again,  I  keep  going  back  to  that 
lone  plaintiff,  because  for  some  reason  we  seem  to  think  they  are 
in  massive  numbers,  but  that  lone  plaintiff  who  comes  in  and  only 
knows  where  they  last  purchased  it  from. 

What  impact  would  that  have,  please? 

Mr.  Creamer.  It  would  certainly  restrict,  once  again,  the  odds  of 
recovery  for  the  particular  plaintiff.  But  I  think,  more  importantly 
in  some  respects,  it  sends  a  signal  to  product  resellers,  to  retailers, 
that  they  are  not  responsible  for  the  safety  of  the  products  they 
sell. 

And  the  net  effect  of  that  is  to  reduce  a  major  economic  incentive 
for  the  sale  of  safe  products  in  the  United  States. 

And  there  is  simply  no  two  ways  to  do  this. 

Mr.  Hyde.  The  gentlelad/s  time  has  expired. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman. 

Thank  you,  Mr.  Frank. 

Mr.  Hyde.  The  gentleman  from  New  Mexico,  Mr.  Schiff. 

Mr.  Schiff.  Thank  you,  Mr.  Chairman.  First,  I  would  like  to 
make  some  observation.  Then  I  think  I  will  have  enough  time  to 
ask  a  question  or  two. 

I  commend  you  and  your  staff  for  putting  together  this  hearing. 
I  think  the  gentleman  from  Michigan  already  made  this  observa- 
tion, anyone  who  has  listened  has  to  a^ee  we  have  a  fair  represen- 
tation of  views  on  all  different  sides  bemg  represented  here. 

I  want  to  make  the  observation  first  that  I  am  glad  we  are  ap- 
proaching this  subject.  I  don't  think  anything,  including  the  court 
system,  is  beyond  our  scrutiny  as  to  what  might  improve  the  way 
we  accomplish  any  of  our  goals  in  this  country.  Maybe  I  don't  know 
enough  about  the  English  rule,  but  I  have  always  felt  it  makes  a 
great  deal  of  sense  that  everyone  should  have  something  at  stake 
in  litigations.  I  have  always  favored  the  loser  pays  rule. 

And  although  I  haven't  heard  it  discussed  much,  I  am  very  glad 
we  are  approaching  extra  witnesses  here,  because  when  I  was  a 
trial  attorney,  and  I  was  for  many  years,  everyone  knew  there  were 
hired  guns  out  there  who  were  available  to  testify  for  and  guns  for 
any  suDJect  on  demand. 

I  have  a  significant  reservation  about  limitation  of  damages.  I 
have  always  felt  that  people  who  support  limitation  of  damages  are 
playing  Russian  roulette  with  themselves.  They  are  always  assum- 
ing they  will  never  be  the  damagee.  Someone  else  out  there  is 
going  to  be  injured  and  it  is  never  them,  and  if  it  is  them,  they  will 
regret  in  any  way  a  limitation  of  damages.  And  I  regret  taking  over 
the  State  court  system  with  respect  to  product  liability. 

It  was  observed  first  it  is  inconvenient  to  have  50  different  laws 
on  the  subject.  I  am  sure  it  is  inconvenient.  But  right  now,  if  a 
company  has  trucks  on  the  roads  in  50  different  States  and  there 
is  an  auto  accident,  there  are  50  different  laws.  If  an  employee  is 
injured,  if  we  have  a  workmen's  compensation  situation,  there  are 
50  different  laws.  That  is  called  federalism. 

And  it  seems  to  me  that  today  we  are  goin^  to  go  on  the  House 
floor  and  many  of  us,  including  myself,  are  going  to  argue  that  the 
administration's  crime  bill  should  be  repealed  in  part  because  it 
micromanages  how  States  and  localities  are  going  to  run  their  po- 
lice departments.  I  don't  know  how  we  can  take  that  position,  and 
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I  agree  with  that  position,  but  I  don't  know  how  we  can  take  that 
position  and  then  we  are  going  to  micromanage  States'  courts. 

So  with  that  observation,  I  assume  I  have  agreers  and  detractors 
all  over  the  panel.  But  I  will  use  my  remaining  time  to  ask  this 
question.  There  is  much  more  in  this  bill  than  I  heard  discussed, 
including  the  issues  I  have  raised.  There  are  limits  or  changes  in 
the  amendments  to  the  RICO  Act,  Racketeer  Influence  and  Corrupt 
Organization  Act,  and  there  is  an  entire  section  I  haven't  heard 
discussed  that  would  change  securities  litigation. 

I  would  just  like  whichever  panel  member  might 

Mr.  Hyde.  Will  the  gentleman  yield?  That  section  is  not  pri- 
marily within  our  purview.  That  is  going  to  be  dealt  with  by  the 
Commerce  Committee. 

Mr.  ScHlFF.  That  is  title  II? 

Mr.  Hyde.  The  securities  title,  yes. 

Mr.  SCHIFF.  I  thank  the  chairman's  clarification.  The  RICO  sec- 
tion, is  that  under  this  committee's  jurisdiction? 

Mr.  Hyde.  I  think  that  section  is  also  the  province  of  the  Com- 
merce Committee,  because  it  deals  with  securities  fraud. 

Mr.  SCHIFF.  That  certainly  explains  why  I  haven't  heard  a  lot  of 
discussion  about  it  on  this  panel.  I  just  wanted  to  make  sure  I 
wasn't  missing  anything  here. 

With  that,  Mr.  Chairman,  I  appreciate  your  letting  me  use  my 
time  just  to  make  my  own  observations.  I  think  we  have  had,  to 
use  your  terminology  elsewhere,  a  full  and  fair  discussion  of  the  is- 
sues here  today,  and  I  will  yield  back  to  the  Chair  my  time. 

Mr.  Hyde.  Thank  you  very  much.  The  full  and  fair  are  words  of 
art  in  the  habeas  corpus  issue. 

The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  thank  the  chairman.  And  I  also  want  to  make  some 
comments  because  I  appreciate  the  honesty  of  the  gentleman  who 
just  spoke. 

I  am  in  agreement  with  much  of  this  bill.  I  am  not  in  agreement 
with  all  of  this.  I  am  probably  going  to  vote  for  it.  But  I  would 
hope,  having  had  it  before  us,  that  anyone  who  votes  for  it  would 
watch  out  for  lightning  bolts  the  next  time  he  or  she  talked  about 
deferring  to  the  States.  This  legislation  ought  to  make  it  absolutely 
clear  that  the  number  of  people  in  Congress  who  conscientiously 
decide  how  to  vote  based  on  their  conception  of  whether  or  not 
things  ought  to  be  State  or  Federal  is  less  than  six. 

In  fact,  almost  all  of  us  vote  to  have  that  level  of  government  de- 
cide the  question  where  we  are  most  likely  to  agree  with  the  out- 
come. I  think  that  is  a  perfectly  reasonable  way  to  go.  I  do  not  be- 
lieve there  is  any  great  moral  principle  embedded  in  whether  or 
not  this  is  done  at  the  Federal  level  or  the  State  level. 

But  what  does  seem  to  me  to  be  wholly  inconsistent  is  people 
who  decide  to  dress  up  like  Thomas  Jefferson  3  days  a  week  and 
then  put  on  their  Alexander  Hamilton  mask  on  the  other  2  days 
of  the  week. 

Now,  I  don't  mean  to  suggest  there  is  no  consistent  principle.  For 
many  of  my  friends  there  is.  Whatever  the  business  community  of 
America  wants,  they  should  get,  and  we  should  decide  things  at  the 
level  where  the  business  community  wants  them. 
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For  example,  we  will  be  told  that  we  should  devolve  welfare  on 
to  the  States,  but  if  the  States  then  ask  for  a  waiver  of  ERISA  so 
they  can  deal  with  medical  care,  many  of  those  people  who  have 
found  enormous  wisdom  in  the  States  when  it  comes  to  welfare  will 
suddenly  find  the  States  quite  stupid  about  medical  care,  because 
multistate  employers  do  not  want  to  deal  with  too  many  different 
States. 

So  while  the  States  can  be  trusted  solely  to  deal  with  welfare, 
they  couldn't  be  trusted  to  do  a  single  payer  medical  system  be- 
cause it  will  interfere  with  what  business  wants. 

When  we  come  to  some  issues,  businesses  want  us  to  leave  it  to 
the  State  level.  When  we  come  to  others,  they  want  it  at  the  Fed- 
eral level,  except  in  some  cases  where  businesses  differ  so  that  the 
small  banks  want  us  to  leave  interstate  banking  to  the  State  level 
and  the  big  ones  want  us  to  put  it  at  the  Federal  level,  and  I  as- 
sume Citibank  wants  to  give  it  to  the  U.N. 

There  is  no  great  philosophical  principle  here.  The  philosophical 
principle  ought  to  be  operative,  you  shouldn't  pretend  to  have  a 
philosophical  principle  that  you  don't  have,  and  we  shouldn't  con- 
fuse things. 

People  who  vote  for  this,  and  I  am  going  to  vote  for  most  of  it, 
but  I  have  never  pretended  to  be  a  devotee  of  the  Articles  of  Con- 
federacy. People  who  will  vote  for  this  should  acknowledge  they 
will  be  voting  for  the  greatest  single  transfer  of  power  from  the 
States  to  the  Federal  Government  in  terms  of  the  aspects  of  Amer- 
ican life  that  has  ever  been  done  in  one  fell  swoop  in  American 
economy. 

I  think  it  makes  sense  to  regulate  a  lot  of  things  at  the  national 
level.  There  is  that  problem  of  interstate  competition  of  industry. 
I  think  I  differ  with  Mr.  Waren  some  in  that  I  am  afraid  I  consider 
it  a  negative  force  much  of  the  time. 

That  is  one  reason  I  don't  want  to  turn  welfare  back  to  the 
States  because  what  you  will  have  is  the  interstate  competition  for 
industry  will  be  driving  the  States  into  a  downward  competition. 
The  more  compassionate  a  State  is  toward  poor  children,  the  less 
likely  it  will  be  to  get  industry,  because  that  will  be  a  significant 
part  of  its  budget  expenditure. 

So  I  think  this  is  a  very  good  idea  in  general.  As  I  said,  I  have 
some  questions  about  it.  I  would  also  like  to  address  the  issue  that 
my  friend  from  Pennsylvania  had,  which  was  a  way  to  try  and  deal 
with  the  inconsistency,  and  that  is  to  limit  this  to  diversity  of  citi- 
zenship cases. 

My  understanding  is  the  normal  rule  in  diversity  cases  is  to  fol- 
low the  rule  of  the  forum  where  the  suit  is  being  brought.  If  in  fact 
what  you  do  is  take  this  body  of  law  and  apply  it  where  there  is 
diversity  of  citizenship  you  will  clog  the  Federal  courts  because  at 
that  point  every  defendant  will  try  to  remove  to  Federal  court  if  the 
substantive  law  is  different.  I  think  in  this  one  case  that  doesn't 
really  apply. 

So  as  I  said,  I  am  ready  to  deal  with  this  on  the  merits.  But  peo- 
ple who  have  told  the  States  how  to  sentence  people  to  prison,  peo- 
ple who  have  decided  they  can  preempt  tort  law  which  has  been 
wholly  a  State  matter  since  1789,  people  who  are  prepared  to  tell 
the  States  what  to  do  with  regard  to  credit  reporting,  really  have — 
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let  me  say,  I  admire  the  brevity  of  people  who  can  vote  for  this  bill 
and  a  day  later  talk  about  States  rights.  I  wish  I  were  able  to  pull 
that  off.  I  am  afraid  that  I  can't  quite  do  it. 

I  will  watch  some  of  my  colleagues  and  learn  how  to  keep  that 
straight  a  face  and  do  it,  because  this  is,  and  people  should  under- 
stand it,  and  it  is  part  of  the  Contract  With  Ainerica,  and  it  is  the 
greatest  single  transfer  of  authority  over  the  lives  of  citizens,  it 
seems  to  me,  in  one  fell  swoop  from  the  States  to  the  Federal  Gov- 
ernment. And  I  agree  with  very  much  of  it. 

But  that  I  think  is  a  mistake.  But  there  is  one  part  that,  let  me 
ask  people  here,  because  this  one  seems  even  with  that  standard 
a  little  peculiar,  I  am  told  there  will  be  a  proposal  that  the  statute 
of  repose  will  come  forward,  and  the  statute  of  repose  should  revert 
to  the  States  if  they  have  a  longer  one  but  not  if  they  have  a  short- 
er one. 

Are  there  any  advocates  of  that  on  the  panel?  Yes,  sir. 

Mr.  WiLLARD.  Mr.  Frank,  there  has  been  some  confusion  about 
whether  this  law  is  intended  to  achieve  uniformity  in  product  li- 
ability litigation  around  the  country.  It  is  not  intended  to  and  will 
not  achieve  uniformity.  That  would  require  a  massive  piece  of  legis- 
lation that  would  truly  live  up  to  your  billing  of  the  most  expansive 
transfer  of  power  in  American  history  to  the  Federal  Grovernment. 
This  is  a  set  of  modest  reforms  designed  to  limit  some  of  the  worst 
abuses  of  the  litigation  system. 

Mr.  Frank.  Would  you  answer  my  question  on  the  statute  of 
repose? 

Mr.  WiLLARD.  That  is  the  purpose  of  the  statute  of  repose.  The 
idea  is  not  to  have  a  single  uniform  statute,  but  to  provide  a  limit. 

Mr.  Frantk.  So  you  favor  having  one  which  would  preempt  a 
State  which  had  a  longer  one,  but  not  a  shorter  one? 

Mr.  WiLLARD.  That  is  correct. 

Mr.  Frank.  Let  me  say,  sir,  I  disagree  with  your  calculation  that 
these  are  just  a  few  modest  things.  I  think  you  are  unfair  to  your 
colleagues  over  here.  This  is  part  of  the  Contract  for  America.  This 
ain't  chopped  liver.  This  is  part  of  the  American  Revolution. 

How  can  you  denigrate  so  fundamental  a  piece  of  legislation  as 
to  say  it  is  a  few  modest  reforms?  They  don't  put  modest  reforms 
into  the  Contract  With  America.  The  Contract  With  America  is  lib- 
erating this  country  from  years  of  economic  servitude.  I  think  you 
should  be  more  grateful  to  the  people  trying  to  help  you. 

Mr.  Hyde.  I  Uiank  the  gentleman  for  his  always  instructive  re- 
marks. 

The  gentleman  from  Ohio,  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

I  am  really  glad  that  I  came  to  this  hearing  this  morning  because 
I  was  under  the  impression  that  there  was  a  problem  with  tort  li- 
ability, product  liability  and  tort  law  generally  in  this  country,  and 
I  found  out  much  to  my  delight  that  apparently  there  isn't  much 
of  a  problem. 

There  have  been  studies  made,  and  I  have  heard  from  the  trial 
lawyers  that  really  everything  is  going  along  swimmingly,  and  all 
of  the  information  that  has  been  exposed  in  the  private  sector  and 
during  my  short  career  here  in  Congress,  is  obviously  wrong. 
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I  am  thinking  of  a  1987  Duke  Law  Journal  article  that  indicates 
that — and  this  was  by  an  Oxford  legal  scholar,  Patrick  Atiyo — that 
the  United  States  pays  as  much  as  100  times  more  per  capita  for 
product  liability  litigation  than  does  Britain;  that  for  most  foreign 
firms,  the  most  significant  product  liability  risk  doesn't  come  from 
their  home  markets  but  from  selling  some  of  their  product  in  the 
United  States;  or  that  the  biomaterials  availability  coalition  high- 
lighting the  problem  that  DuPont  had  with  selling  $600,000  worth 
of  dacron,  teflon  and  delron  to  dressmakers  has  spent  $8  million 
annually  to  defend  itself  for  the  manufacture  of  those  materials  in 
court,  and  aren't  even  making  them  available  anymore;  or  just  the 
other  day  I  heard  from  the  executive  director  of  the  Girl  Scouts  of 
America,  Washington,  DC,  chapter,  that  they  need  to  sell  87,000 
boxes  of  Girl  Scout  cookies  annually  just  to  pay  for  the  liability  in- 
surance premium  for  the  District  of  Columbia.  They  no  longer  rent 
cars.  They  no  longer  allow  the  girls  to  ride  horses  under  the  aus- 
pices of  the  Girl  Scouts  of  America. 

I  have  an  anecdotal  story  about  a  woman  who  was  riding  a 
bumper  car  at  Disneyworld.  She  was  bumped  by  her  fiance's  car 
and  she  sued  for  injury,  for  damages.  Disney  was  found  to  be  1  per- 
cent at  fault.  Her  fiance  was  85  percent  at  fault.  And  she  was  14 
percent  at  fault  herself.  But  under  Florida  law,  she  couldn't  collect 
from  her  fiance,  and  Disney  was  forced  to  pay  86  percent  of  the 
damages.  But  I  am  told  there  is  no  problem  and  that  we  are  work- 
ing on  a  level  playing  field. 

I  would  like  to  ask  a  question  of  the  gentleman  fi*om  the  medical 
devices  manufacturing  company.  Mr.  Chevalier,  my  concern  is  that 
if  we  apply  this  law  to  products  but  not  to  physicians,  are  we  not 
going  to  create  a  situation  where  if  there  is  a  problem  with  a  de- 
vice, that  what  we  are  going  to  do  is  shift  the  tort  liability  awav 
from  the  device  manufacturer  and  to  the  physician  in  the  hospital, 
and  how  do  you  think  this  legislation  affects  that? 

Mr.  Chevalier.  First,  let  me  respond  this  way:  I  think  there  are 
three  basic  tenets  here  that  we  are  trying  to  agree  to,  I  think  we 
all  agree  to.  One  is  that  we  as  patients  and  as  members  of  the 
United  States  want  to  have  access  to  the  best  medical  device  ther- 
apy possible  when  the  time  comes  when  we  need  them. 

Mr.  Hoke.  We  are  going  to  run  out  of  time,  Mr.  Chevalier.  I  am 
specifically  concerned  about  this  idea  that  we  are  risk  shifting.  And 
the  problem,  let  me  describe  it,  if  you  have  got  a  claimant  with  a 
valid  claim,  and  the  claim  is  against — has  to  do  with  a  problem 
that  came  about  because  of  the  result  of  the  use  of  a  device  that 
was  inserted  by  a  doctor,  in  a  hospital,  there  was  an  anesthesiol- 
ogist, and  there  was  also  a  manufacturer  of  that  device,  but  the 
manufacturer  is  getting  special  treatment  pursuant  to  H.R.  10,  sec- 
tion 103,  the  doctor,  the  anesthesiologist,  the  hospital  don't  get  any 
of  that  special  treatment. 

Isn't  that  going  to  create  a  problem?  And  if  so,  how  would  you 
solve  that  problem? 

Mr.  Chevalier.  Well,  I  am  not  a  lawyer  so  I  can't  answer  that 
question  specifically.  Right  now  we  are  both  faced  with  that  situa- 
tion. But  how  that  would  shift  or  if  it  does  shift,  I  really  can't  an- 
swer. But  I  would  be  happy  to  provide  with  you  an  answer  later 
on. 
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February  23,  1995 


Congressman  Hoke 

Committee  on  the  Judiciary 

2138  Raybum  House  Office  Building 

Washington,  D.C.    20515 

Dear  Congressman  Hoke: 

Thank  you  for  permitting  me  to  testify  before  the  Committee  on  February  13,  1995. 

You  asked  a  question  during  the  hearing  to  which  I  indicated  I  would  like  an  opportunity 
to  respond. 

I  believe  your  question  was  whether  enactment  of  H.R.  10,  Section  103  would  create  a 
situation  where  tort  liability  would  shift  away  from  the  device  manufacturer  to  the  physician 
in  the  event  there  was  a  problem  with  a  device. 

Your  question  referred  to  H.R.  10  Section  103  entitled  Product  Liability  Reform.  I  have 
reviewed  this  with  lawyers  in  our  company,  and  we  are  unable  to  find  any  provision  that 
shifts  liability  ft"om  anyone  or  any  party  to  a  different  party. 

Section  (c)  Limitations  on  Punitive  Damages  provides  for  punitive  damages  only  upon  a 
showing  of  actual  malice  and  limits  the  amount  to  three  times  the  economic  injury  or 
5250,000,  whichever  is  greater.   This  section  makes  no  reference  to  shifting  liability. 

Section  (d)  Several  Liability  for  Noneconomic  Damages  provides  that  any  parties  found 
liable  shall  pay  a  monetary  amount  equal  to  their  proportional  percentage  of  liability.  For 
example,  if  damages  are  determined  to  be  $100,000,  and  a  device  manufacturer  is  found 
50%  liable,  and  a  doctor  50%  liable,  they  would  each  pay  $50,000.  In  the  event  the  injured 
party  could  not  collect  any  portion  of  that  share  from  the  doctor  or  the  manufacturer,  the 
remaining  party  would  not  be  required  to  pay  beyond  their  50%  or  $50,000  of  liability. 
This  is  different  from  joint  and  several  liability  (the  current  law  in  many  states)  which  would 
require  a  party  to  pay  more  than  their  proportiona'  share  up  to  the  entire  amount  if  another 
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Congressman  Hoke 
February  23,  1995 
Page  2 


liable  party  was  unable  to  pay  any  portion  of  their  proportional  share.  If  anything,  this 
section  of  H.R.  10  would  shift  liability  away  from  doctors.  Under  H.R.  10,  for  example, 
if  a  doctor  and  a  manufacturer  were  each  found  to  be  50%  liable,  and  damages  were 
$100,000,  and  the  manufacturer  was  unable  to  pay  any  portion  of  its  share,  the  doctor  would 
be  protected  and  would  not  have  to  pay  beyond  his  or  her  50%  share  of  liability.  All  this 
section  does  is  provide  that  parties  with  liability  will  pay  their  fair  share  of  the  non- 
economic  damages  and  no  more. 

Joint  and  several  liability  of  economic  damages  is  not  affected  by  this  bill,  and  as  a  result, 
doctors  could  continue  to  pay  more  than  their  proportional  share  in  cases  where  they  are 
found  liable  and  where  other  liable  parties  are  unable  to  pay. 

I  believe  this  letter  is  responsive  to  your  question.  In  the  event  it  is  not,  or  you  wish  to 
discuss  this  further,  please  feel  free  to  contact  me. 

Sincerely  yours. 


Peter  A.  Chevalier,  Ph.D. 

Vice  President 

Corporate  Quality  and  Regulatory  Affairs 
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Mr.  Stewart.  Mr.  Chairman,  may  I  make  one  quick  comment  on 
that  subject?  When  you  talk  about  risk  shifting,  to  the  extent  this 
law  takes  away  liability,  that  it  insulates  wrongdoing,  it  is  risk 
shifting  to  the  innocent  party  who  has  been  injured. 

Mr.  Hyde.  Thank  you. 

Mr.  Bryant  of  Texas. 

Mr.  Bryant  of  Texas.  Thank  you,  Mr.  Chairman. 

This  issue  or  some  variation  of  it  has  been  around  for  as  long  as 
I  have  been  in  public  life.  Every  time  there  is  a  discussion  of  it, 
the  advocates  of  change  always  retreat  to  anecdotes  and  tell  these 
anecdotes  that  sound  terrible  and  then  you  can't  argue  with  them 
because  you  have  no  idea  whether  the  story  is  true,  you  can't  go 
and  find  the  case  to  determine  whether  or  not  the  details  are  really 
there  or  not,  you  really  can't  figure  out  what  they  are  talking 
about. 

Then  you  ask  the  question,  is  there  any  comprehensive,  objective 
study,  body  of  evidence  that  indicates  they  have  a  crisis?  And  they 
always  begin  to  dissemble  and  you  can't  get  an  answer  to  it. 

Now  there  is  a  chance  to  respond  to  that.  We  are  being  asked 
to  change  the  law,  a  historical  system  of  justice,  it  has  given  us  the 
most  prosperous  Nation  in  the  world  and  the  safest  place  to  work. 

Are  you  aware  of  a  comprehensive  body  of  evidence  that  indi- 
cates we  have  a  litigation  crisis  in  this  country,  specifically  one  re- 
lated to  product  liability? 

Mr.  Gilbert.  I  can  only  speak  for  our  own  industry.  I  don't  think 
that  in  my  testimony  or  in  our  written  testimony  we  have  claimed 
a  crisis.  We  have  said  there  is  a  problem.  Mr.  Mack  has  described 
the  situation  as  a  mess,  which  may  be  a  little  stronger  than  I 
would  use.  But  the  fact  is  that  members  of  our  industry  have  been 
subjected  to  wrongful  claims,  we  feel,  involving  machines  which 
are- 


Mr.  Bryant  of  Texas.  Can  I  come  back  to  that? 

Mr.  Willard,  are  you  aware  of  an  objective  comprehensive  body 
of  evidence  that  would  indicate  there  is  a  litigation  crisis  and  par- 
ticularly one  involving  product  liability? 

Mr.  Willard.  We  did  such  a  study  when  I  chaired  the  tort  policy 
working  group  during  the  Reagan  administration.  We  published  it 
in  1986.  We  published  an  update  to  it  in  1987.  There  was  also  a 
study  done  by  the  Bush  administration,  by  a  task  force  headed  by 
then  Solicitor  General  Kenneth  Starr,  which  was  published  as  well. 

Mr.  Bryant  of  Texas.  This  was  a  task  force  appointed  by  the 
Bush  administration? 

Mr.  Willard.  Yes. 

Mr.  Bryant  of  Texas.  I  asked  for  an  objective  comprehensive 
body  of  evidence,  a  think  tank  or  somebody  that  might  be  relied 
upon  to  be  objective  and  approach  it  from  an  objective  standpoint. 
Are  you  aware  of  any  body  of  evidence  like  that? 

Mr.  Willard.  We  have  read  a  number  of  studies  in  publications 
by  objective  groups  including  the  Brookings  Institution,  which  is 
not  exactly  a  right  wing  think  tank,  that  have  shown  a  need  for 
reform  of  the  product  liability  system. 

Mr.  Bryant  of  Texas.  Did  they  advocate  the  law  before  us  today? 

Mr.  Willard.  They  advocated  reform.  The  law  before  us  today  is 
more  modest  than  many  of  the  reforms  that  have  been  proposed. 
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Mr.  Bryant  of  Texas.  Most  of  those  on  your  side  of  the  pohtical 
spectrum,  we  can't  find  a  careful,  objective  study  done  of  what  is 
such  a  well-known  and  much  talked  about  problem,  alleged  prob- 
lem in  the  country.  We  can't  seem  to  find  it  anywhere. 

Mr.  Hoke.  Will  the  gentleman  yield? 

Mr.  Bryant  of  Texas.  No,  because  I  only  have  5  minutes. 

Mr.  Stewart,  would  you  like  to  comment  upon  that? 

Mr.  Stewart.  Every  empirical,  objective  study  has  come  to  the 
same  conclusion,  that  there  is  no  crisis,  that  these  cases  are  not 
clogging  the  courts,  and  that  is  an  inappropriate  basis  for  making 
any  of  these  changes.  And  it  exposes  what  this  is  really  about.  This 
is  protectionism,  pure  and  simple,  for  people  who  commit  terrible 
wrongs  on  American  society. 

Mr.  Bryant  of  Texas.  Let  me  ask,  would  any  of  the  witnesses 
like  to  argue  with  what  Mr.  Stewart  said  with  some  objective 
data — make  reference  to  a  real  study.  Then  I  will  go  to 

Mr.  Head.  I  would  like  to  comment  on  it. 

Mr.  Bryant  of  Texas.  If  you  have  got  an  objective,  comprehen- 
sive study  to  talk  about,  I  want  to  hear  about  it. 

Mr.  Head.  There  is  no  such  thing.  The  State  courts  don't  capture 
the  data.  That  is  the  problem.  There  is  no  such  thing.  Mark 
Galanter  of  Wisconsin  said  it  right,  pick  a  number,  any  number.  So 
folks  are  picking  numbers  as  it  suits  them.  The  States  will  eventu- 
ally capture  it,  but  today  it  isn't  captured  in  any  useful  form. 

Mr.  Bryant  of  Texas.  I  have  been  in  public  life  for  20  years.  For 
20  years  I  have  been  hearing  about  this  crisis.  For  20  years  I  have 
been  waiting  for  somebody  to  capture  this  data  and  bring  this  so- 
called  study  forward. 

Finally,  I  want  to  ask  about  the  statute  of  repose,  15-year  statute 
of  repose.  It  is  curious  you  have  a  bill  that  says  the  States  can't 
have  one  longer  than  15  years,  but  it  is  OK  to  have  one  shorter 
than  15  years. 

Mr.  Gilbert,  if  you  have  a  product  that  has  been  on  the  market 
a  long  time,  gets  past  15  years  of  age,  and  whatever  hidden  defect 
happened  to  have  been  in  there  unbeknownst  to  you  suddenly 
causes  a  serious  injury  to  somebody  who  can  therefore  no  longer 
work  and  live  a  normal  life,  who  should  pay  the  costs  of  that?  Who 
should  pay  for  that,  to  make  that  person  whole  again  or  at  least 
to  support  that  person? 

Mr,  Gilbert,  The  way  it  works  now,  is  if  they  can  prove  that 
there  was  a  defect  in  the  machine,  we  pay.  However,  what  usually 
happens  on  machines  that  are  15  years  old  or  older,  they  passed 
into  other  hands,  and  they  have  been  modified. 

We  also  find  that 

Mr.  Bryant  of  Texas.  What  if  they  are  not  modified?  Let's  just 
work  on  that  problem  in  a  minute.  If  it  is  not  modified,  it  breaks 
down  in  the  16th  year,  and  the  person  is  irreparably  harmed,  can't 
work  anymore,  who  should  make  that  person  whole? 

Mr.  Gilbert.  Well,  I  don't — I  don't  really  know  who  should  make 
them  whole.  But  if  a  machine  has  operated  for  15  years  without 
injuring  anybody  and  having  any  problems,  it  seems  unlikely  that 
it  is  going  to  suddenly  injure  somebody  other  than  through  their 
own  carelessness  after  15  years. 
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Mr.  Bryant  of  Texas.  But,  if  it  did,  somebody  would  have  to 
make  that  person  whole  again,  I  submit  to  you  it  is  not  the  respon- 
sibility of  society  to  do  that.  And  a  person  shouldn't  suffer  always. 
I  think  the  responsibility  would  be  on  the  person  that  made  the 
machine. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  North  Carolina,  Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman.  And  thank  you  for 
bringing  this  panel  here.  It  is  extremely  informative. 

I  would  like  it  address  a  question  to  Mr.  Stewart. 

In  your  statement  you  said  there  is  no  explosion  of  litigation, 
specifically  of  product  liability  cases.  You  even  broke  it  down  to  a 
2-percent  decline  this  year,  and  projected  it  to  10  percent  over  5 
years.  Yet,  I  don't  know  really  what  an  explosion  is,  whether  we 
are  talking  about  an  A-bomb  or  a  hand  grenade,  or  whether  it  is 
a  vertical  or  a  horizontal  explosion. 

I  know  now  through  previous  meetings  with  constituents  that 
the  Girl  Scouts  and  the  Little  League  were  concerned  about  frivo- 
lous litigation,  about  liability.  I  just  heard  today  something  about 
bumper  cars  and  liability  in  that  regard.  Today  in  the  Wall  Street 
Journal  there  is  something  here  headlined  Litigation  League,  refer- 
ring to  Little  League.  It  states  that  Little  League  liability  insur- 
ance skyrocketed  a  thousand  percent,  from  $75  per  lea^e  annually 
to  $795  in  a  recent  5-year  period.  Good  Samaritans,  it  says  here, 
are  caught  in  a  suicide  squeeze.  I  am  sure  those  people  would 
agree  that  there  is  an  explosion,  completely  disagreeing  with  Mr. 
Stewart. 

[See  p.  45  for  Wall  Street  Journal  article.] 

Mr.  Heineman.  Now,  those  figures  you  gave  us,  a  2-percent  de- 
cline and  projected  to  a  10-percent  decline  over  5  years,  are  you 
seeing  a  flattening  out  of  the  problem  as  it  relates  to  other  tradi- 
tional pastimes?  Or  is  your  2  percent  just  referring  to  those  tradi- 
tional product  liability  cases? 

Mr.  Stewart.  That  is  across  the  board.  Congressman.  And  as  far 
as  the  insurance  situation  that  you  talk  about,  there  are  problems 
with  insurance  in  this  country.  There  are  problems  at  the  State 
level,  and  there  are  problems  in  various  industries  with  insurance. 
But  those  are  insurance  problems.  And  if  we  want  to  address  insur- 
ance problems,  I  think  many  could  make  a  very  good  case  that  we 
need  insurance  reform.  That  is  a  totally,  I  submit,  separate  prob- 
lem from  litigation. 

Because  it  is  not  coming  because  of  some  enormous  explosion  of 
lawsuits.  The  statistics  show  that  that  is  simply  not  the  case. 

And  we  go  back  into  some  of  the  things  that  happened  in  the 
1980's  in  the  insurance  industry.  I  would  submit  to  you  that  they 
were  outrageous,  unprecedented,  imwarranted  and  bad  business 
practices.  And,  yes,  I  would  agree  with  you  that  we  could  need  in- 
surance reform  in  this  country. 

Mr.  Creamer.  Mr.  Heineman,  may  I  comment  on  that? 

Mr.  Heineman.  Yes,  go  ahead. 

Mr.  Creamer.  The  question  of  liability  insurance — I  saw  an  arti- 
cle not  long  ago  where  the  fellow  who  had  bought  a  thing  called 
Commander  Aircraft,  which  produces  small  airplanes,  said  he 
bought  this  company.   His  product  liability  costs  concerned  him. 
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Three  years  later,  they  had  been  reduced  by  three  times.  He  said, 
you  know,  what  happened? 

Well,  it  is  clear  what  happened.  Product  liability  costs  have  very 
little  to  do  with  the  number  of  awards.  They  have  to  do  with  in- 
vestment markets.  They  have  to  do  with  the  insurance  cycles  that 
we  find  have  very  little  to  do  in  every  study  I  have  ever  seen  with 
the  total  outlays  for  insurance. 

So  the  Girl  Scouts  may  be  paying  too  much  for  liability  insur- 
ance, but  it  has  very  little  to  do  with  the  claims  rate  experienced 
by  the  Girl  Scouts.  That  is  a  question  this  Congress  certainly 
should 

Mr.  Heineman.  Well,  you  do  agree  that  insurance  is  driven  by 
liability? 

Mr.  Creamer.  Not  principally.  Prices  are  principally  driven  by 
other  factors.  If  you  look  at  any  study  that  is  done  of  this  market 
by  an  objective  observer,  by  the  CBO,  by  numbers  of  others,  you 
find  that  there  is  no  direct  relationship  at  all  between  losses  and 
prices.  Because  in  periods  where  they  have  got — insurance  compa- 
nies are  intended  to  bring  in  revenue  and  invest  it.  That  is  where 
they  make  their  money.  And  the  investment  markets  are  the  prin- 
cipal determinant  of  the  swings  that  we  see  in  those  prices,  I  think 
you  would  agree. 

Mr.  Heineman.  Thank  you. 

Mr.  Chairman,  I  do  thank  you  for  this  forum.  I  would  suggest 
that  the  next  forum  of  this  constitution  here  I  would  like  to — I 
would  like  to  ask  that  we  have  the  insurance  industry  also  being 
represented.  Thank  you,  sir. 

Mr.  Hyde.  I  thank  the  gentleman. 

The  gentleman  from  Virginia,  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  want  to  follow  up  a  little  bit  of  what  the  gentleman  from  Texas 
asked  about  the  nature  of  the  problem. 

Mr.  Head,  you  indicated  that  a  lot  of  small  businesses  have  been 
wiped  out  by  pimitive  damages  suits.  Do  you  have — since  there  are 
only  a  couple  of  hundred  cases  cited  in  the  country,  can  you  give 
us  the  names  of  these  companies  and  a  little  bit  about  the  details 
to  determine  whether  or  not  they  should  have  been  wiped  out? 

Mr.  Head.  Yes.  I  was  referencing  our  divisions.  We  eliminated 
divisions  because  of  the  product  liability  incidents.  And  that  is  com- 
parable to  small  businesses. 

Mr.  Scott.  Were  they  hit  with  a  lawsuit? 

Mr.  Head.  Yes,  correct. 

Mr.  Scott.  And  could  you  give  us  the  situation,  what  the 

Mr.  Head.  Yes.  One  example  is  a  thing  we  called  a  Sidewinder, 
which  cuts  grass.  An  epileptic  youth  was  on  the  Sidewinder,  fell 
into  the  Sidewinder  while  it  was  in  the  charge  of  a  school  district. 
And  the  one  judgment  in  Texas  wiped  the  division's  activity  out, 
period. 

Mr.  Scott.  Are  there  other  cases  in  the  country?  I  mean  there 
are  only  3,340  cases. 

Mr.  Head.  I  can  only  talk  about  my  own  cases,  and  that  is  a  sa- 
lient case. 

Mr.  Scott.  Were  punitive  damages  involved  in  that  case? 

Mr.  Head.  That  was  a  straight  compensatory  case. 
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Mr.  Scott.  How  would  this  bill  affect  that  case? 

Mr.  Head.  The  school  board  which  had  the  main  liability  and  the 
individual  would  bear  on  reducing  that  damage. 

Mr.  Scott.  Say  that  again. 

Mr.  Head.  The  section  of  this  bill  that  reduces  joint  and  several 
would  apportion  according  to  your  responsibility. 

Mr.  Scott.  You  would  not  get  a  contribution  from  the  other  re- 
sponsible parties? 

Mr.  Head.  No,  school  boards  have  limitations  by  State  law  in  in- 
stances— most  of  the  so-called  victims — also  do  not  necessarily  have 
insurance  coverage. 

Mr.  Creamer.  Let  me  point  out,  Mr.  Scott,  that  the  result  would 
probably  be  in  that  circumstance  that  the  State  in  some  way  would 
pick  up  the  balance  of  the  loss  in  this  case  by  picking  up  this  per- 
son on  welfare  or  Medicaid  or  whatever. 

Mr.  Scott.  Did  you  want  to  comment,  Mr.  Stewart? 

Mr.  Stewart.  Well,  I  was  simply  going  to  say,  if  there  is  some 
limitation  by  State  law  that  prevented  the  school  board  from  recov- 
ering, this  bill  isn't  going  to  solve  that.  And  there  is  a — part  of  the 
thing  that  I  have  tried  to  stress  in  this  debate  is  that  this  bill  is 
not,  as  I  understand  it,  designed  to  fix  one  or  two  bad  cases  or  even 
a  half  a  dozen  bad  cases.  We  are  talking  about  a  whole  system. 

And  to  continually  go  back  and  say,  well,  there  is  this  case  over 
here  which  demonstrates  why  we  should  pass  this  law,  I  think  is 
questionable  policy  at  best. 

Mr.  Scott.  Let  me  ask  you  a  followup  question  on  that.  Do  we 
have  a  series  of  cases,  talking  about  a  pattern,  where  the  amount 
of  punitive  damages  was  excessive  in  relationship  to  the  conduct? 

Mr.  Stewart.  No,  sir,  there  is  no  such  pattern.  And  the  most  au- 
thoritative study  on  that  clearly  demonstrates  that. 

Mr.  Scott.  Mr.  Chevalier,  you  indicated  that  there  was  some 
reason  that  you  moved  part  of  the  company  from  the  United  States 
to  the  Netherlands.  Was  there  a  difference  in  liability  that  you 
would — your  liability  exposure  operating  in  the  Netherlands  than 
the  United  States? 

Mr.  Chevalier.  Yes,  Mr.  Scott,  that  is  true.  And  there  are  sev- 
eral aspects  to  that.  Not  only  the  liability  but  also  access  to  the 
materials  that  we  need  to  introduce  the  new  innovation  that  we 
need. 

Mr.  Gekas  had  earlier  referred  to  his  bill,  H.R.  753,  and  the  fact 
that  the  access  that  device  companies  in  this  country  have  right 
now  to  biomaterials  is  extremely  limited.  You  may  be  aware  that 
Dow  Chemical  and  DuPont  have  stopped  providing  the  necessary 
materials 

Mr.  Scott.  I  have  a  couple  other  questions.  Dc  you  see  any — Mr. 
Stewart,  do  you  see  any  difference  in  liability  in  selling  the  product 
in  the  United  States? 

Mr.  Stewart.  Not  if  they  want  access  to  the  U.S.  markets.  For- 
eign manufacturers  or  offshore  manufacturers  who  come  into  the 
American  marketplace  have  to  comply  with  the  same  laws. 

Mr.  Scott.  Mr.  Stewart,  have  you  reviewed  the  bill  before  us? 

Mr.  Stewart.  Yes,  sir. 
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Mr.  Scott.  There  is  a  couple  of  words  that  I  have  a  problem.  We 
defined  in  the  bill  malice.  On  page  7  of  the  bill  they  refer  to  actual 
malice.  What  difference  does  the  word  actual  have  before  malice? 

Mr.  Stewart.  It  would  require  proof  of  intentional  conduct, 
which  is  almost  impossible  to  prove  in  these  cases.  If  you  look  at 
the  355  verdicts,  if  that  was  a  standard  of  proof  there  would  almost 
be  no  verdicts  whatsoever. 

Mr.  Scott.  And  how  does  that  standard  of  proof  compare  to  the 
standard  of  proof  today? 

Mr.  Stewart.  It  is  a  much,  much  higher  standard. 

Mr.  Scott.  What  kinds  of  cases  would  you  not  be  able  to  bring 
as  a  result  of  that  higher  standard? 

Mr.  Stewart.  Well,  for  one  that  immediately  comes  to  mind,  be- 
cause I  made  a  little  note  here  about  it  in  connection  with  one  of 
the  other  answers,  the  Dalkon  shield.  That  was  a  case  of  reckless 
marketeering.  It  would  have  been  impossible  to  prove  that  case. 
Many  of  the  auto  cases  where  very  important  safety  innovations 
have  been  introduced  as  a  result  of  those  cases,  would  have  been 
impossible  to  prove.  The  Exxon  Valdez  case  was  a  reckless  case. 
That  would  be  impossible  to  prove.  You  could  go  on  and  on.  Toy 
manufacturers 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  Tennessee,  Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman. 

I  would  like  to  speak  briefly  on  one  aspect  of  this  proposed  bill 
and  on  punitive  damages.  I  believe,  Mr.  Chairman,  that  punitive 
damages  have  clearly  gotten  out  of  hand.  And  I  would  like  to  just 
mention  a  little  further  here — not  reading  my  entire  statement  be- 
cause I  would  like  to  ask  some  questions. 

We  all  understand  that  punitive  damages  are  intended  to  punish 
wrongdoing,  but  they  are  not  and  should  not  be  used  to  compensate 
victims  and  should  not  be  used  as  a  redistribution  of  wealth.  Don't 
get  me  wrong.  I  am  not  against  the  punishment.  But  unlike  other 
folks  that  may  sit  on  this  panel,  I  believe  that  punishment  does 
play  a  role  in  our  legal  system. 

A  child  quickly  learns  that  he  or  she  will  get  burned  if  they  touch 
the  stove,  and  so  a  malicious  business  should  be  required  to  pay 
reasonable  damages.  But  just  as  a  parent  would  not  burn  their 
child  at  the  stake  for  touching  the  stove,  so  we  should  not  bum 
businesses  with  outrageous  multimillion-dollar  punitive  damage 
awards. 

H.R.  10,  I  believe,  understands  and  accepts  the  role  of  punish- 
ment in  awarding  damages  and  provides  standards  for  punitive 
damages  which  may  be  awarded  and  sets  guidelines  as  to  those 
amounts.  The  act  defines  criminal  activity  and  explains  how  it  is 
proven. 

Most  importantly,  H.R.  10  puts  some  much-needed  parameters 
on  sentencing,  if  you  will.  There  is  no  crime  in  America,  whether 
it  is  larceny,  arson  or  even  murder,  where  the  sentence  for  commis- 
sion of  that  crime  is  not  defined  in  current  American  law.  The  re- 
sult, though,  in  punitive  cases  and  punitive  damages  awards,  often 
is  unfairness,  endless  appeals  and  a  system  of  injustice. 

In  followup  to  that  brief  statement  on  punitive  damages,  I  would 
like  to  ask  Mr.  Willard  a  couple  questions,  if  I  could,  in  regards  to 
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H.R.  10.  Under  this  particular  bill,  the  scope  of  punitive  damages, 
does  it  apply  to  all  civil — all  cases  where  there  might  be  civil  dam- 
ages or  punitive  damages  sought  and  awarded? 

Mr.  WiLLARD.  As  it  is  presently  drafted,  it  does  not.  It  only  ap- 
plies in  product  liability  cases.  And  that  was  one  of  the  concerns 
I  expressed  in  my  testimony.  I  thought  it  was  far  too  narrow  and 
should  apply  across  the  board  in  all  kinds  of  cases,  including  cases 
where  one  business  sues  another  business. 

Mr.  Bryant  of  Tennessee.  In  the  American  system  of  justice — I 
practiced  there  for  a  number  of  years  in  the  civil  area  as  a  defense 
attorney  and  perhaps  may  be  somewhat  biased  in  this — but  aren't 
punitive  damages  sought  m  all  types  of  cases,  realistically? 

Mr.  WiLLARD.  They  certainly  are.  That  has  been  my  experience. 
They  are  not  limited,  to  product  liability  cases.  They  are  not  even 
limited  anymore  to  tort  cases. 

You  know,  it  used  to  be  that  in  a  breach  of  contract  case,  you 
would  never  see  a  claim  of  punitive  damages.  But  now  the  inven- 
tiveness of  the  courts  and  lawyers  is  such  that  you  see  punitive 
damages  in  all  kinds  of  cases. 

Mr.  Bryant  of  Tennessee.  Are  these  pimitive  damages  limited  in 
any  way  that  you  have  seen?  Have  you  seen  instances,  courts'  ju- 
risdictions, where  attempts  have  been  made  to  limit? 

Mr.  WiLLARD.  Well,  there  have  been  attempts  made  in  some 
States  to  put  limits  on  punitive  damages.  Sometimes  that  State 
legislation  gets  overturned  by  activist  State  judges  who  find  it  un- 
constitutional based  on  some  fairly  farfetched  theory.  So  even  the 
State  legislatures  have  not  been  able  to  act  in  some  States  to  put 
meaningful  limits  on  punitive  damages. 

I  might  point  out  that  concern  about  the  open-ended  nature  of 
punitive  damages  is  not  a  phenomenon  that  is  confined  only  to 
right  wing  judges.  Justice  Brennan  and  Justice  Marshall,  when 
they  were  on  the  Supreme  Court,  expressed  the  view  that  open- 
ended  awards  of  punitive  damages  were  unfair  and  would  violate 
the  right  to  due  process. 

Mr.  Bryant  of  Tennessee.  Well,  as  I  said  earlier,  even  on  the 
criminal  side  of  our  judicial  system,  acts  of  misconduct  ought  to  be 
punished,  which  basically  is  the  concept  behind  punitive  damages 
in  the  civil  side.  Even  on  the  criminal  side,  these  acts  are  listed; 
and  people  understand  some  conception  that  there  are  maximum 
sentences  and  kind  of  have  an  idea  what  the  guidelines  are. 

I  know  in  the  Federal  system  where  I  worked  we  had  sentencing 
guidelines  that  were  laid  down  to  the  judges.  But  as  I  understand 
and  have  dealt  with  punitive  damages  over  the  years  in  civil  cases, 
this  is  just  open-ended,  oftentimes  a  pie  in  the  sky,  whatever  the 
jury  feels  like  awarding  based  on  the  emotions  ot  that  particular 
day. 

Mr.  WiLLARD.  That  is  correct,  Congressman.  And  that  is  why  we 
feel  that  punitive  damages  not  only  impede  interstate  commerce 
but  also  violate  the  constitutional  rights  of  litigants  to  due  process. 
This  is,  in  effect,  a  civil  rights  or  a  constitutional  rights  issue, 
where  Congress  has  the  power  and  the  duty  to  legislate. 

Can  you  imagine  on  the  criminal  side  if  you  could  be  convicted 
of  a  crime  just  because  the  jury  thought  you  acted  outrageously  or 
wantonly,    without   anymore    precise    definition?   That    would   be 
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struck  down  for  vagueness  by  any  constitutional  court  in  the  coun- 
try. 

Mr,  Hyde.  The  gentleman's  time  has  expired. 

The  distinguished  gentleman  from  North  Carolina,  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  And  thank  you  for  elevat- 
ing me  to  being  distinguished  this  week.  I  appreciate  that.  I  take 
that  as  a  high  compliment. 

First,  let  me  apologize 

Mr.  Hyde.  I  am  saving  learned  for  next  week. 

Mr,  Watt.  As  long  as  I  am  going  up,  Mr.  Chairman.  I  am  de- 
lighted to  have  you  say  all  those  kind  adjectives.  I  appreciate  it 
very  much. 

Let  me,  first,  apologize  to  Mr.  Gilbert  for  missing  his  testimony. 
I  had  a  flight  that  couldn't  get  me  here  in  time,  but  I  think  I  have 
got  everybody  else's,  and  I  assure  Mr.  Gilbert  I  will  go  back  and 
read  his  with  much  care. 

I  had  some  questions  which  I  guess  I  could  direct  to  each  of  the 
panelists,  but  I  wanted  particularly  to  deal  with  Mr.  Chevalier. 

Mr.  Chevalier.  That  is  fine. 

Mr.  Watt.  Am  I  pronouncing  it  right?  My  French  is  not  very 
good. 

One  of  the  things  that  I  dreaded  about  practicing  law  when  I 
practiced  law  was  that  you  never  asked  a  question  that  you  didn't 
already  know  the  answer  to.  And  the  good  thing  about  bemg  in  pol- 
itics is  when  it  comes  to  setting  public  policy,  you  are  not  contra- 
dicted like  that.  You  really  want  to  know  the  answer,  whether  it 
cuts  one  way  or  cuts  another  way,  because  it  may  have  some  bear- 
ing. And  I  came  away  from  your  testimony  trying  to  figure  out 
whether  you  got  your  operation  in  the  United  States  or  whether 
you  got  it  someplace  else.  Because  you  never  made  that  clear  to 
me. 

Mr.  Cpievalier.  Our  primary  operation  is  in 

Mr.  Watt.  No,  no.  I  am  talking  about  your  personal  heart  oper- 
ation. You  were  talking  about  vexing  over  where  to  get  this  oper- 
ation, and  I  just  wanted  to  know  where  you  ended  up  getting  it. 

Mr.  Chevalier.  I  ended  up  getting  it  in  Minneapolis.  It  was  a 
difficult  choice,  but  I  got  it  in  Minneapolis. 

Mr.  Watt.  OK  And  I  didn't  do  that  to  embarrass  you,  because 
I  didn't  have  any  idea  what  the  answer  to  that  was. 

It  does  strike  me  as  a  little  unusual,  your  testimony,  though, 
that  countries  around  the  world  are  trying  to  catch  up  with  the 
United  States  in  terms  of  innovation,  and  somehow  or  another  this 
bill  is  going  to  be  the  savior  for  that  kind  of  innovation.  And  I  find 
those  two  things  a  little  bit  at  odds. 

If  we  are  in  the  forefront  of  innovation  with  punitive  damages 
and  product  liability  cases — without  this  bill — and  we  are  the  envy 
of  the  world,  I  am  just  wondering  how  this  bill  is  going  to  have  the 
kind  of  dramatic  impact  that  you  testified  about  in  your  testimony. 

Mr.  Chevalier.  Let  me  answer  that  in  this  way.  I  think  in  the 
past  the  United  States  has  been  the  innovative  leader  in  the  whole 
area  of  medical — certainly  technology  and  pharmaceutical  area. 
But  if  you  look  over  the  last  few  years,  we  are  losing  that  edge. 

And  if  you  look  at  major  meetings  that  have  a  measure  of  that, 
like  American  Heart  or  the  American  College  of  Cardiology — this 
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year  for  example,  next  month,  the  American  College  of  Cardiology 
has  more  abstracts  from  outside  the  Unites  States  than  inside  the 
United  States.  That  is  clearly  a  reflection  that  new  innovation  is 
moving  outside  of  the  United  States.  So  our  concern  from  a  manu- 
facturer and  my  concern,  frankly,  as  a  patient  is  access  to  new  in- 
novation. So  the  trend  is  in  the  wrong  direction. 

Mr.  Watt.  OK  Let  me  ask  Mr.  Willard.  I  assume  you  don't 
argue  with  Mr.  Stewart's  testimony  that  North  Carolina  is  one  of 
those  States  that  has  not  had  any  punitive  damages  awards  in 
products  liability  cases.  Do  you  argue  with  that,  first  of  all? 

Mr.  Willard.  I  haven't  studied  North  Carolina  specifically,  so  I 
can't  say. 

Mr.  Watt.  If  you  assume  that  and  you  assume  I  am  from  North 
Carolina,  which  I  am — ^both  of  those  are  valid  assumptions,  I 
think — what  kind  of  public  policy  justification  would  I  have  as  a 
Representative  of  North  Carolina,  moving  this  standard  to  the  Fed- 
eral level  as  opposed  to  retaining  it  at  the  State  level?  I  just — I  am 
trying  to  get  comfortable  with  where  I  ought  to  be  as  the  Rep- 
resentative of  my  State. 

Mr.  Willard.  I  understand.  I  think  that  is  exactly  the  question 
we  should  be  asking.  And  the  answer,  fi-om  our  view,  is  that  a 
North  Carolina  legislator  cannot  protect  businesses  in  North  Caro- 
lina fi-om  litigation  in  other  States.  If  you  have  a  manufacturer  in 
your  district 

Mr.  Watt.  But  why  would  I  want  to  protect  businesses  from  liti- 
gation? I  mean,  that  is — you  know,  if  businesses  need  to  be  sub- 
jected to  litigation,  is  that  part  of  my  responsibility  as  a  legislator? 
Or  does  that  get  us  back  to  what  Mr.  Frank  was  saying  about  the 
role  that  we  all  have — the  view  that  we  have  of  our  responsibility? 

Mr.  Willard.  Well,  if  the  litigation  imposes  unreasonable  and 
excessive  liability  which  results  in  excess  costs,  loss  of  jobs,  loss  of 
innovation,  then  that  is  something  to  be  concerned  with. 

Mr.  Watt.  But  all  of  this  testimony  this  morning  has  been  to  the 
contrary  of  that.  And  nobody — I  mean,  you  have  got  some  horror 
stories  from  the  part  of  Duke  that  is  outside  my  congressional  dis- 
trict. 

Mr.  Hoke.  It  seems  to  me  there  has  been  some  testimony  on  both 
sides  of  this  issue  this  morning. 

Mr.  Watt.  I  haven't  heard  any  testimony  on  the  other  side  of 
that  issue  about  this  being  a  major  problem  in  products  liability 
cases  that  this  bill  is  going  to  solve.  I  have  heard  about  the  Girl 
Scouts,  and  I  have  heard  about,  vou  know,  this  and  that  there.  But, 
based  on  a  gross  basis,  I  haven  t — I  haven't  heard  this  testimony, 
anybody  here,  say  that  this  is  a  major  problem  on  a  gross  basis. 
Individual  cases,  I  agree  with  you,  there  are  horror  stories.  But 

Mr.  Hoke.  Well,  I  am  not  sure  what  you  consider  to  be  a  gross 
basis  or  not.  But  when  a  whole  industry  can't  get  the  products  that 
they  need  to  manufacture  the  things  that  they  need  to  manufac- 
ture  

Mr.  Watt.  I  mean,  Mr.  Eaton,  Professor  Eaton,  said  the  State  of 
Georgia — and  Mr.  Stewart  gave  us  the  statistics  on  a  more  general- 
ized basis.  And  I  am  sure  there  are  horror  stories 

Mr.  Hoke.  And  Mr.  Chevalier  claims  that  an  entire  industry  of 
medical  implants  is  going  to  be  put  out  of  business  in  this  country. 
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Mr.  Watt,  But  he  got  his  heart  surgery  right  here  in  this  coun- 
try. After  he  told  us  that,  he  said  he  got  his  heart  surgery  right 
here  in  the  country. 

Mr.  Hoke.  Ask  him  the  question.  Is  that  true  or  not?  Do  you 
have  enough  suppHes  to  last?  How  long  can  you  go  before  you  have 
to  stop  manufacturing  these  implants? 

Mr.  Chevalier.  Varies  somewhat  with  the  material  we  are  talk- 
ing about,  but  it  is  relatively  short  term.  We  are  talking  months, 
not  years. 

Mr.  Watt.  I  thank  the  chairman  for  indulging  me  and  giving  me 
a  little  extra  time. 

Mr.  Hyde.  Would  the  gentleman  like  an  extra  minute?  Because 
Mr,  Hoke  intervened. 

Mr.  Watt.  Well,  I  was — I  could  have  snatched  my  time  back 
from  him  if  I  wanted  to.  He  said  some  nice  things  about — the  part 
of  Duke  University.  I  did  remind  him  that  that  part  of  Duke  was 
not  in  my  congressional  district  and  was  not  to  be  relied  on.  And 
even  the  basketball  team  is  in  the  other — in  the  other  congres- 
sional district. 

Mr.  Hyde.  Well,  I  would  like  you  both  to  know  I  went  to  Duke 
University  for  three  semesters,  and  I  played  on  their  basketball 
team,  too — ^back  before  it  was  really  great. 

Mr.  Watt.  Those  things  go  up  and  down,  Mr.  Chairman. 

Mr.  Hyde.  That  is  right.  I  went  up  back  then  when  I  was  skinny 
and  came  down. 

The  gentleman  from  Ohio. 

Mr.  Chabot.  Having  just  got  into  town,  I  will  pass. 

Mr.  Hyde.  The  gentleman  from  Chicago,  Mr.  Flanagan. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

And  I,  like  the  currently  distinguished,  soon-to-be-leamed  gen- 
tleman from  North  Carolina,  apologize  for  having  missed  the  first 
two  pieces  of  testimony.  And  I  also  will  review  it. 

I  would  like  to  go  back  to  the  federalism  issue  that  we  have 
surfacely  talked  about.  If  I  can  pull  on  my  Jeflfersonian  waistcoat 
and  my  Hamiltonian  mask  all  at  the  same  time,  I  believe  that  it 
is  the  correct  province  of  the  Federal  Government  to  legislate 
where  article  1  is  involved  or  where  article  1  of  the  Constitution 
giving  the  Federal  Government  the  direct  area  to  legislate  is  appro- 
priate. In  all  other  matters,  we  should  defer  to  the  States. 

Consequently,  you  can  have  a  situation  where  you  can  regularly 
defer  to  the  States  but  stand  up  on  a  particular  issue  and  say  this 
is  a  matter  and  proper  province  for  the  Federal  Government  to 
issue  legislation  or  to  control  in  some  way  where  States  are  cur- 
rently acting  in  that  area. 

This  is  the  context  of  the  questions  I  have — and  I  would  like  to 
begin  with  Mr.  Willard.  Please  further  expound  upon,  as  you  were 
talking  to  Mr.  Bryant  of  Tennessee,  about  the  difficulties  with  due 
process  guarantees  and  the  commerce  clause  problems.  Because, 
like  Mr.  Schiff,  I  share  a  concern  that  we  are  preempting  the 
shares  here  and  perhaps  in  an  area  we  should  not  be. 

Mr.  Willard.  First  of  all,  I  would  like  to  mention  that,  in  addi- 
tion to  the  enumerated  powers  you  and  Congress  have  under  arti- 
cle 1,  the  14th  amendment,  section  5,  also  gives  Congress  the 
power  to  adopt  legislation  to  enforce  the  provisions  of  the   14th 
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amendment,  including  the  right  to  due  process.  And  the  Supreme 
Court  has  held  that  outrageous  punitive  damage  awards  can  vio- 
late the  right  to  due  process. 

So  in  addition  to  the  power  to  regulate  interstate  commerce, 
which  I  think  is  clear,  with  regard  to  punitive  damages  there  is  an 
additional  power  and  a  responsibility  Congress  has  to  protect  the 
rights  of  litigants.  I  would  submit  that  when  an  out-of-State  liti- 
gant is  hauled  into  the  courts  of  some  of  our  States  and  subjected 
to  the  prospect  of  completely  unlimited  punitive  damage  awards, 
that  is  a  violation  of  its  rights.  Congress  can  adopt  legislation,  as 
a  preventive  measure,  to  limit  such  awards  and  keep  them  from 
being  imposed  without  limits. 

And  that  is  really  the  heart  of  this  proposal  on  punitive  dam- 
ages— to  set  some  limiting  formula,  not  an  outright  cap,  but  a  for- 
mula, so  that  it  is  not  totally  open-ended. 

Mr.  Flanagan.  I  am  going  to  put  you  a  little  on  the  spot  here, 
I  am  going  to  ask  you  to  explain  or  rationalize  for  us.  Because,  in 
your  testimony  you  went  through  and  said  that  most  punitive  dam- 
ages should  fall  under  Federal  purview,  and  that  certain  other 
areas,  which  I  believe  you  listed  out  in  a  small  way — bifurcation  of 
trials,  limitations  on  the  admissibility  of  evidence,  the  wealth  of  de- 
fendants, et  cetera — all  should  be  handled  in  the  Federal  Rules  of 
Evidence  or  in  this  bill  in  some  way.  How  does  that  or  how  would 
that  fall  into  this  rubric?  Or  perhaps  is  what  this  bill  tries  to  do 
distinguishable? 

Mr.  WiLLARD.  Well,  those  are  all  procedures  that  the  Supreme 
Court  indicated  could  be  used  to  protect  the  rights  of  defendants 
in  punitive  damage  procedures.  While  the  Supreme  Court  has  not 
held  that  any  particular  set  of  requirements  is  mandatory,  it  has 
indicated  that  these  are  appropriate  ways  to  safeguard  the  rights 
of  litigants  in  punitive  damages  cases.  Congress  can  adopt  some  or 
all  of  those,  as  you  see  fit,  as  measures  to  protect  the  rights  of  de- 
fendants in  those  cases. 

You  know,  there  has  been  a  lot  of  talk  about  the  rights  of  crimi- 
nal defendants,  and  I  know  you  have  been  dealing  with  crime  is- 
sues, but  no  one  doubts  that  criminal  defendants  have  Federal  con- 
stitutional rights  that  get  protected.  Maybe  they  are  protected  too 
much,  but  no  one  would  do  away  with  those  protections  altogether. 

My  point  is  that  defendants  in  punitive  damage  cases  have  just 
as  much  constitutional  right  to  due  process. 

Mr.  Stewart.  Congressman,  could  I  comment  on  that? 

Mr.  Flanagan.  Yes,  please. 

Mr.  Stewart.  You  know,  you  take  that  to  its  logical  conclusion 
and — leaving  aside  whether  there  is  any  crisis  that  needs  to  be 
remedied,  you  take  it  to  its  logical  conclusion  that  we  are  going  to 
protect  the  rights  of  litigants,  and  that  is  a  very  slippery  slope.  Be- 
cause then  the  minute  you  cross  that  threshold,  anything  then  falls 
within  the  Federal  purview,  there  are  no  more  State  laws  if  we  are 
going  to  justify  Federal  action  on  the  grounds  of  protecting  the 
rights  of  litigants. 

Mr.  Flanagan.  Well,  that  would  be  true.  But  if  we  can  weigh  it 
out  with  the  difficulties  with  the  commerce  clause  as  we  have 
heard  testimony  about  today,  and  other  more  touching  and  con- 
cerning interests  to  Federal  issues  and  the  difficulties  in  litigants 
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being  able  to  move  through  the  States,  perhaps  we  have  more  con- 
cern at  the  Federal  level  than  we  otherwise  would. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  Georgia,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  think  this  has  been  a 
very  good  panel.  We  have  heard  some  very  good  arguments,  and  I 
have  listened  to  all  of  them  and  have  at  least  scanned  the  written 
material  which  adds  substantially  to  the  oral  testimony.  And  I 
think  there  are  some  fundamental  issues  here.  Unfortunately,  we 
have  gotten  off  on  some  tangents. 

Somebody  was  talking  about  unfunded  mandates.  This  has  noth- 
ing to  do  with  unfimded  mandates.  And  we  had  a  discussion  that 
this  is  the  greatest  single  transfer  of  power  from  the  States  to  the 
Federal  Government  in  the  history  of  the  world.  And  that  doesn't 
really  add  much  to  it.  But  some  of  the  specifics  that  we  have  before 
us,  here  today,  I  think  are  very  instructive. 

And,  if  I  could,  Mr.  Willard,  you  and  I  both  served  in  the  Depart- 
ment of  Justice  and  our  tenure  overlapped  there,  and  I  can  remem- 
ber some  very  spirited  discussions  we  had  with  the  Department  of 
Justice  back  in  the  mid-1980's  and  late-1980's  over  principles  of 
federalism.  And  I  do  think  that  that  is  a  relevant  issue  to  look  at 
here. 

Even  though  we  are  talking  about  a  relatively  narrow  category 
of  cases  here,  even  Mr.  Eaton's  study  which  I  have  some  serious 
questions  about,  given  the  small  number  of  counties  and  the 
strange  type  of  counties  that  he  chose  here,  it  illustrates  that  we 
are  really  talking  about  a  very  small  category  of  cases,  but  the 
principle  of  federalism  I  think  is  relevant.  How  do  you  respond — 
as  a  student  of  federalism  that  I  know  vou  are,  how  do  you  respond 
to  the  criticisms  and  the  discussion  tnis  morning  witn  regard  to 
this  being  an  unwarranted  usurpation  of  States  rights? 

Mr.  Willard.  Well,  thank  you,  Mr.  Barr,  and  it  is  a  pleasure  to 
have  a  chance  to  appear  before  you  at  this  hearing  as  a  former  col- 
league. I  can  remember  many  discussions  during  the  Reagan  ad- 
ministration on  these  issues.  And  I  can  assure  you  that  Ronald 
Reagan  was  a  big  fan  of  States  rights  and  federalism. 

But  we  convinced  President  Reagan  that  in  the  area  of  product 
liability,  the  interstate  commerce  effects  were  so  serious  that  it  jus- 
tified Federal  legislation.  Even  though  he  believed  strongly  in 
States  rights  he  felt  that  this  was  an  area  where  it  was  very  legiti- 
mate to  have  Federal  Government  involvement. 

The  reason  is  the  external  effects  of  lawsuits.  That  is,  a  State's 
lawsuits  don't  only  affect  its  own  citizens.  They  affect  people  out 
of  State. 

State  Supreme  Court  Justice  Richard  Neely — if  I  could  just  read 
one  sentence — said  that  "as  long  as  I  am  allowed  to  redistribute 
wealth  from  out-of-State  companies  to  injured  in-State  plaintiffs,  I 
shall  continue  to  do  so." 

He  went  on  to  say  you  needed  Federal  standards  to  limit  the 
ability  of  States  to  do  that.  This  is  what  we  concluded  and  what 
convinced  President  Reagan  that  Federal  intervention  was  legiti- 
mate. I  think  those  arguments  are  even  stronger  today. 

Mr.  Barr,  Given  the  fact — thank  you.  Given  the  fact  that  we  are 
really  talking  about  a  fairly  narrow  category  of  cases,  what  would 
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be  your  opinion  as  far  as  expanding  the  scope  of  the  provisions  that 
we  are  looking  at  here  today  to  cover  other  areas  where  neghgence 
comes  into  play  and  punitive  damages  may  become  a  problem? 

Mr.  WiLLARD.  Well,  at  the  time  we  first  looked  at  this  in  the 
Reagan  administration,  product  liability  was  the  most  serious  prob- 
lem. But,  since  then,  the  punitive  damages  phenomenon  has  spilled 
over  to  a  lot  of  other  types  of  litigation.  I  feel  the  interstate  com- 
merce rationale  is  equally  strong  for  litigation  involving  service 
providers.  After  all,  the  service  sector  is  the  fastest  growing  part 
of  the  economy,  and  it  involves  true  issues  of  interstate  commerce 
that  I  think  are  just  as  strong  as  in  the  area  of  product  manufac- 
ture. I  think  the  rationale  applies  equally  well  for  other  kinds  of 
cases. 

Mr.  Barr.  Would  it  be  your  recommendation  that  we  consider  ex- 
panding the  scope  of  these  provisions  to  take  into  account  other 
types  of  cases? 

Mr.  WiLLARD.  That  is  correct.  The  product  liability  proportion- 
ality requirement  across  the  board  to  all  cases  in  Federal  and  State 
court,  except  for  cases  where  there  has  been  some  Federal  statu- 
tory cause  of  action  created  where  the  remedy  is  already  specified. 

Mr.  Barr.  OK.  Thank  you,  Mr.  Willard. 

Mr.  Eaton,  I  didn't  mean  to  cast  any  aspersions  on  your  study. 
It  seems  to  be  a  very  well-researched  study.  It  just  covers  only  four 
counties  and  not  some  of  the  major  ones  in  Atlanta — or  not  in  At- 
lanta, but  in  Georgia  even,  that  have  a  lot  of  product  liability  cases. 
So  I  would  just  caution  that  I  am  not  sure  we  can  draw  too  many 
far-reaching  conclusions  from  it. 

Mr.  Eaton.  Well,  I  hope  I  made  that  clear  in  the  body  of  the  re- 
port. We  didn't  cover  Fulton  County  because  the  National  Center 
for  State  Courts  was  conducting  a  similar  study  at  the  same  time, 
and  there  was  a  limit  to  the  number  of  researchers  that  they  want- 
ed going  around  in  the  files. 

But  we  do  have  Gwinnett  County,  which  is  a  major  suburb  of  At- 
lanta, having  a  large  population.  We  do  have  Bibb  County,  which 
is  kind  of  a  self-standing  legal  community  in  Macon,  GA.  Our  study 
was  not  a  random  statistical  sampling  by  any  means,  but  I  think 
the  counties  we  examined  are  representative  in  terms  of  both  geog- 
raphy and  size.  And,  as  I  said,  I  think  when  the  National  Center 
for  State  Courts  study  is  finally  released  you  are  going  to  see  a  pat- 
tern that  is  pretty  similar  to  the  one  that  we  have  here — not  only 
in  Fulton  County  but  in  the  other  45  major  urban  areas  that  are 
part  of  the  national  State  court  project. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

I  want  to  thank  this  excellent,  well  balanced,  and  very  inform- 
ative panel.  You  have  made  a  great  contribution  to  the  work  of  the 
committee.  We  will  take  into  consideration  what  you  have  said  and 
study  your  written  statements,  as  we  proceed  with  this  legislation, 

I  would  ask  each  member  of  the  panel  if  they  would  consent  to 
answer  questions  that  we  may  submit  to  you  in  writing  and  send 
them  back  to  the  committee  at  the  earliest  possible  moment.  Thank 
you  very  much. 

The  committee  will  stand  adjourned. 

[Whereupon,  at  12:31  p.m.,  the  committee  adjourned.] 
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Appendix  1. — ^Article,  Copyrighted  1995,  Washington  Legal 
Foundation,  By  Victor  E.  Schwartz,  Mark  A  Behrens,  and 
LoRi  Bean,  Entitled  "Multiple  Imposition  of  Punitive  Dam- 
ages: The  Case  for  Reform" 

Introduction 

A  major  problem  in  our  liability  system  is  that  people  and  companies  can  be  pun- 
ished again  and  again  for  the  very  same  act  or  course  of  conduct.  This  is  unfair — 
state  and  federal  judges  and  other  policy  makers  agree,  and  have  called  upon  Con- 
gress to  solve  the  proolem.  A  fair  solution  was  introduced  in  the  Senate  in  the  clos- 
ing days  of  the  103rd  Congress  by  Senator  John  C.  Danforth  of  Missouri.  As  Senator 
Danforth  explained  when  he  Introduced  the  Multiple  Punitive  Damages  Fairness 
Act,  S.2537,  the  proposal  would  "reform  abusive  punitive  damages  awards  by  dis- 
allowing the  repeated  sanction  of  punitive  damages  against  the  same  defendant  for 
one  act.  ^  "By  doing  so  [the  bUl  would]  protect[  ]  the  due  process  rights  of  corporate 
defendants  as  well  as  the  rights  of  injured  plaintiffs  to  be  compensated,  rather  than 
see  money  which  is  rightfully  theirs  be  distributed  as  a  windfall."  ^ 

A  uniform,  federal  solution  would  not  only  protect  defendants,  but  would  also  save 
jobs,  protect  investments  and  assure  that  future  victims  will  be  compensated  for 
their  injuries. 

I.  THE  PURPOSE  AND  fflSTORY  OF  PUNITIVE  DAMAGES 

Punitive  damages  are  often  misunderstood,  although  much  has  been  written 
about  them.  Primarily,  confusion  exists  about  the  purposes  of  punitive  damages.  Pu- 
nitive damages  are  awarded  solely  to  punish  a  wrongdoer  and  to  deter  others  from 
engaging  in  similar  misconduct  in  the  future.  Punitive  damages  have  nothing  to  do 
with  "making  the  plaintiff  whole."  That  purpose  is  served  by  compensatory  dam- 
ages, which  provide  recovery  for  both  out-of-pocket  expenses  (e.g.,  lost  wages  and 
medical  costs)  and  "pain  and  suffering."  Most  damages  in  our  tort  and  liability  sys- 
tem are  compensatory,  not  punitive. 

Punitive  damages  developed  in  the  English  common  law  as  an  auxiliary,  or  "help- 
er," to  the  criminal  law  system.  They  existed  to  ferret  out  and  impose  a  public  sanc- 
tion against  antisocial  conduct  that  was  otherwise  undeterred  by  the  criminal  law. 
Their  English  and  American  origins  confined  punitive  damages  to  a  narrow  category 
of  claims  called  intentional  torts,  such  as  assault  and  battery  or  trespass.  These 
cases  ordinarily  involved  only  one  plaintiff  and  one  defendant. 

Beginning  in  the  1970's,  however,  several  significant  legal  developments  led 
courts  to  depart  in  two  significant  ways  from  these  historical  "intentional  tort" 
moorings.  First,  courts  wealcened  the  requirements  for  the  imposition  of  punitive 
damages  by  allowing  punishment  for  less  than  intentional  misconduct  (e.g.,  gross 
negligence).  Second,  courts  began  to  apply  punitive  damages  more  than  once  against 
the  same  defendant,  for  example,  in  the  developing  field  of  products  liability. 

As  a  result,  defendants  began  to  be  punished  repeatedly  for  what  was  essentially 
a  single  act  or  course  of  conduct-^  This  result  was  foreseen  by  distinguished  Federal 


1 140  Cong.  Rec.  S14835-6  (daily  Ed.  Oct.  7,  1994)  (statement  of  Sen.  Danforth). 

3  While  some  have  suggested  that  punitive  damages  are  an  insignificant  problem,  a  respected 
commentator  has  noted  that,  "[t]oday,  hardly  a  month  goes  by  without  a  multimillion-dollar  pu- 
nitive damages  verdict.  .   .  ."  Malcolm  E.  Wheeler,  A  Proposal  for  Further  Common  Law  Deuel- 
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Circuit  Judge  Henry  Friendly  who,  as  long  ago  as  1967,  recognized  the  problems  of 
multiple  imposition  of  punitive  damages:  "We  have  the  gravest  difficulty  in  perceiv- 
ing how  claims  for  punitive  damages  in  such  a  multiplicity  of  actions  throughout 
the  nation  can  be  so  administered  as  to  avoid  overkill."^  This  "overkill"  can  occur 
whenever  a  large  group  of  claims  arise  including,  for  example,  claims  against  blood 
banks  and  hospitals,  the  Boy  or  Girl  Scouts,  and  accountants. 

Uniform,  federal  legislation  would  remedy  the  problems  caused  by  these  unfair 
and  destructive  "multiple"  punitive  damages  awards. 

II.  ACTION  NEEDED  TO  STOP  THE  MULTIPLE  IMPOSITION  OF  PUNITIVE  DAMAGES 

Multiple  punitive  damage  awards  present  significant  problems  for  plaintifis  and 
defendants  which  can  best  be  solved  through  uniform  national  legislation.  For  in- 
stance, multiple  "windfall"  recoveries  of  punitive  damages  can  deplete  a  defendant's 
limited  resources,  endangering  the  ability  of  future  claimants  to  recover  even  basic 
out-of-pocket  expenses  and  damages  for  their  pain  and  suffering.  As  a  Maryland 
judge  has  recently  commented:  "[T]his  court  is  deeply  concerned  about  the  fact  that 
the  simultaneous  payment  of  punitive  damages  and  compensatory  damages  wiU 
hurt  crucially  those  claimants  who  are  found  to  be  entitled  to  fair  compensation  in 
the  future."^  Similarly,  a  federal  court  of  appeals  has  noted:  "If  no  change  occurs 
in  our  tort  or  constitutional  law,  the  time  will  arrive  when  [a  defendant's]  liability 
for  punitive  damages  imperils  its  abUity  to  pay  compensatory  claims.  .  .    "^ 

Moreover,  excessive  imposition  of  awards  may  drive  a  company  out  of  business.'' 
When  this  occurs,  the  devastating  "ripple"  effect  can  extend  far  beyond  the  defend- 
ant company  and  injured  persons  who  are  thereafter  unable  to  recover  compensation 
for  their  injuries.  There  are  concomitant  losses  suffered  by  the  company's  employees, 
who  may  lose  their  jobs,  as  well  as  by  those  other  businesses  that  rely  on  the  com- 
pany or  its  employees  for  income.  Economic  harm  to  the  company  also  afTects  share- 
holders, such  as  pension  funds  and  ordinary  citizens,  and  other  investors  who  face 
the  loss  of  their  savings. 

The  detrimental  impact  of  multiple  punitive  damages  exists  even  in  cases  which 
are  settled,  rather  than  tried.  A  judge  on  the  U.S.  Court  of  Appeals  for  the  Third 
Circuit  recently  recognized  this  problem  when  he  wrote: 

[T]he  potential  for  punitive  awards  is  a  weighty  factor  in  settlement  nego- 
tiations and  inevitably  results  in  a  larger  settlement  agreement  than  would 
ordinarily  be  obtained.  To  the  extent  that  this  premium  exceeds  what  would 
otherwise  be  a  fair  and  reasonable  settlement  for  compensatory  damages, 
assets  that  could  be  available  for  satisfaction  of  future  compensatory  claims 
are  dissipated.® 

Multiple  imposition  of  punitive  damages  also  poses  a  significant  obstacle  to  global 
settlement  negotiations  in  repetitive  litigation  and  blocks  the  ability  of  claimants  to 
recover  quickly  for  their  injury  or  the  loss  of  a  loved  one.  Respected  Senior  Federal 
District  Judge  William  Schwartzer  of  California  has  written:  "Barring  successive  pu- 
nitive damages  awards  against  a  defendant  for  the  same  conduct  would  remove  the 
major  obstacle  to  settlement  of  mass  tort  litigation  and  open  the  way  for  the  prompt 
resolution  of  the  damage  claims  of  many  thousands  of  injured  plaintiffs."^ 

Furthermore,  federal  and  state  courts  have  expressed  strong  concerns  that  mul- 
tiple punitive  damages  awards  may  violate  constitutionally  protected  rights  such  as 


opment  of  the  Use  of  Punitive  Damages  in  Modem  Product  Liability  Litigation,  40  Ala.  L.  Rev. 
919,  919  (1989).  Furthermore,  in  a  study  published  by  the  Washington  Legal  Foundation  com- 
paring punitive  damages  awarded  in  two  periods,  1968  to  1971  and  1988  to  1991,  in  five  rep- 
resentative states  (New  York,  Texas,  Cahfomia,  Illinois,  and  Florida),  the  authors  found  an  ex- 
traordinary increase  in  total  punitive  damages  from  $1.1  million  in  the  first  period  to  $343  mil- 
lion in  the  more  recent  period.  See  Stephen  M.  Tiimer  et  al.,  Punitive  Damages  Explosion:  Fact 
or  Fiction?  Washington  Legal  Foundation  WORKING  PAPER,  NO.  50  (Nov.  1992). 

*Roginsky  v.  Richardson -Me  rrell.  Inc.,  378  F.2d  832,  839  2d  (Cir.  1967). 

^Abate  v.  A.C.&S.,  Inc.,  No.  89236704,  slip  op.  at  23-24  (Cir.  Ct.  Baltimore  Cty.,  Md..  Dec. 
9   1992). 
'^Edwards  v.  Armstrong  World  Indus.,  Inc.,  911  F.2d  1151,  1155  (5th  Cir.  1990). 

''See  generally  Froud  v.  Celotex  Corp.,  437  N.E.  2d  910,  914  (III.  1982)  (Sulhvan,  J.,  concur- 
ring) ("[l]t  cannot  be  denied  that  the  spectre  of  the  destruction  of  companies,  and  even  individ- 
uals, as  a  result  of  punitive  damage  awards  is  a  threatening,  present  reality")- 

^Dunn  v.  Hovic,  1  F.3d  1371,  1398  (3d  Cir.)  (Weis,  J.,  dissenting),  modified  in  part.  13  F.3d 
58,  cert,  denied,  114  S.  Ct.  650  (1993). 

sWilliamSchwartzer,  PuntsAmen/ Ad  Afcsurdum,  11  Cal.  Law.  116  (Oct.  1991). 
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due  process.^"  Commentators  in  the  field  have  expressed  the  same  constitutional 
concerns. ^^ 

Lastly,  multiple  punitive  damage  awards  undermine  the  integrity  of  the  justice 
system  by  transforming  it  into  a  lottery  where  a  few  people  collect  arbitrary  "wins" 
at  the  expense  of  everyone  else — the  company,  its  employees,  its  shareholders  and 
investors,  and  other  consumers.  As  Senator  Danforth  noted  when  he  introduced  his 
1994  bill:  "With  the  exception  of  those  lawyers  who  reap  the  windfall  millions  from 
repeat  punitive  damages,  nobody  seriously  argues  that  repeatedly  punishing  the 
same  company  for  one  act  makes  sense  or  benefits  society."  ^^ 

These  are  the  precise  problems  for  which  a  federal  solution  would  provide  relief. 

III.  A  FEDERAL  SOLUTION  IS  THE  ONLY  PRACTICAL  REMEDY 

A  federal  solution  is  the  only  practical  remedy  to  the  unfairness  and  overall  nega- 
tive effects  of  multiple  punitive  damages  awards.  The  states  do  not  have  the  power 
to  act  and  the  Supreme  Court,  despite  articulating  concerns  recently  that  punitive 
damages  have  "run  wild,"  has  proven  unwilling  to  agree  to  hear  a  case  that  could 
provide  a  solution. 

A.  The  States  Are  Powerless  to  Provide  a  Remedy 

Since  one  state  cannot  dictate  judicial  or  legislative  policies  to 
another  state,  the  states  are  powerless  to  provide  a  remedy.  Thus, 
even  though  a  state  may  act  to  control  the  problems  of  multiple  pu- 
nitive damages  awards  within  its  borders,  it  cannot  control  the  im- 
position of  punitive  damage  awards  in  other  jurisdictions.  ^^ 

This  fact  was  recently  described  in  a  study  conducted  by  tort  scholars  of  the  pres- 
tigious American  Law  Institute.  In  their  "Reporters'  Study,"  the  scholars  concluded: 


10  See  Juzwin  v.  Amtorg  Trading  Corp.,  705  F.  Supp.  1053,  1064  ("[T]he  court  holds  that  due 
process  places  a  limit  on  the  number  of  times  and  the  extent  to  which  a  defendant  may  be  sub- 
jected to  punishment  for  a  single  course  of  conduct.  Regardless  of  whether  a  sanction  is  labelled 
'civil'  or  'criminal'  in  nature,  it  cannot  be  tolerated  under  the  requirements  of  due  process  if  it 
amounts  to  unrestricted  punishment"),  vacated,  718  F.  Supp.  1233  (D.N.J.  1989),  rev'd  on  other 
grounds  sub  nom.  Juzwin  v.  Asbestos  Corp.,  900  F.2d  686  (3d  Cir.),  cert,  denied,  498  U.S.  896 
(1990);  In  re  N.  Dist.  of  Calif.  "Dalkon  Shield"  WD  Prod.  Liab.  Litig..  526  F.  Supp.  887,  899 
(N.D.  Cal.  1981)  ("A  defendant  has  a  due  process  right  to  be  protected  against  unlimited  mul- 
tiple punishment  for  the  same  act"),  vacated  and  remanded  on  other  grounds,  693  F.2d  847  (9th 
Cir.  1982),  cert,  denied,  459  U.S.  1171  (1983);  Racich  v.  Celotex  Corp.,  887  F.2d  393,  398  (2d 
Cir.  1989)  ("We  agree  that  the  multiple  imposition  of  punitive  damages  for  the  same  course  of 
conduct  may  raise  serious  constitutional  concerns,  in  the  absence  of  any  limiting  principle").  See 
also  In  re  Fed  Skywalk  Cases,  680  F.2d  1175,  1188  (8th  Cir.)  (Heaney,  J.,  dissenting)  (unlimited 
punishment  for  one  course  of  conduct  "would  violate  the  sense  of  'fundamental  fairness'  that  is 
essential  to  constitutional  due  process"),  cert,  denied,  459  U.S.  988  (1982);  Magallanes  v.  Supe- 
rior Ct.,  167  Cal.  App.  3d  878,  888  (1985)  ("It  is  also  fair  to  ask  whether  a  defendant  who  has 
been  punished  with  punitive  damages  when  the  case  is  first  tried  should  be  punished  again 
when  the  second,  or  the  tenth,  or  the  hundredth  case  is  tried");  King  v.  Armstrong  World  Indus., 
Inc.,  906  F.2d  1022,  1031  ("It  must  be  said  that  a  strong  arguable  basis  exists  for  applying  the 
due  process  clause  ...  to  a  jury's  award  of  punitive  damages  in  a  mass  tort  context"),  reh'g 
denied,  914  F.2d  251  (5th  Cir.  1990),  cert,  denied,  500  U.S.  942  (1991);  McBride  v.  General  Mo- 
tors Corp.,  737  F.  Supp.  1563,  1570  (M.D.  Ga.  1990)  ("due  process  may  place  a  limit  on  the  num- 
ber of  times  and  the  extent  to  which  a  defendant  may  be  subjected  to  punishment  for  a  single 
course  of  conduct"). 

11  See  Victor  E.  Schwartz  &  Liberty  Magarian,  Multiple  Punitive  Damage  Awards  in  Mass 
Disaster  and  Product  Liability  Litigation:  An  Assault  on  Due  Process,  8  ADELPHIA  L.J.  101 
(1992);  John  Calvin  JeHries,  Jr.,  A  Comment  on  the  Constitutionality  of  Punitive  Damages,  72 
Va.  L.-Rev.  139  (1986);  Dennis  Jones  et  al.  Multiple  Punitive  Damages  Awards  For  A  Single 
Course  of  Wrongful  Conduct:  The  Need  For  A  National  Policy  To  Protect  Due  Process,  40  ALA. 
L.  Rev.  1  (1991). 

1^  140  Cong.  Rec.  S14836  (daily  Ed.  Oct.  7,  1994Xstatement  of  Sen.  Danforth). 

"Two  states  have  enacted  legislation  to  deal  with  the  problem  of  multiple  punitive  damages. 
Georgia  passed  a  statute  limiting  punitive  damages  in  product  liability  cases  to  a  single  award. 
See  Ga.  Code  AXN.  §  51-12-5.1(e)  (Michie  Supp.  1991).  A  federal  court,  however,  subsequently 
overturned  the  statute,  in  part,  because  the  Act  created  an  unreasonable  classification  between 
product  liability  plaintiffs  and  other  tort  plaintiffs.  See  McBride  v.  General  Motors  Corp.,  737 
F.  Supp.  1563  (M.D.  Ga.  1990).  But  see  General  Motors  Corp.  v.  Moseley,  447  S.E.2d  302,  312 
(Ga.  1994)  (Georgia  statute  allowing  only  one  award  of  punitives  "was  not  unreasonable  and  ra- 
tionally served  the  purpose  of  punishing  and  deterring^').  Missouri  also  passed  a  statute,  applica- 
ble in  most  tort  actions,  that  allows  a  defendant  to  file  a  post-tnal  motion  requesting  a  credit 
for  prior  awards  arising  out  of  the  same  conduct.  See  Mo.  ANN.  StaT.  §  510.263.4  (Vernon  1992). 
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[SJingle-state  action  ...  is  an  ineffectual  response  to  the  problem,  be- 
cause one  state  cannot  control  what  happens  in  other  jurisdictions.  In  fact, 
the  state  that  acts  alone  may  simply  provide  some  relief  to  out-of-state 
manufacturers  at  the  expense  of  its  own  citizen-victims,  a  situation  that 
hardly  provides  much  law  reform  incentive  for  state  legislators.^'* 

Recognizing  that  a  uniform  remedy  can  only  be  achieved  at  the  federal  level,  the  ALI 
Reporters'  Study  recommended  Congressional  action. 

B.  State  and  Federal  Courts  Are  Powerless  To  Provide  a  Remedy 

State  and  lower  federal  courts  also  are  powerless  to  provide  solutions  to  the  prob- 
lems caused  by  the  multiple  imposition  of  punitive  damages,  because  they  lack  the 
power  or  authority  to  prohibit  subsequent  awards  in  other  courts.  The  clearest  evi- 
dence of  this  weakness  is  described  in  an  opinion  written  by  then-New  Jersey  Fed- 
eral District  Judge  H.  Lee  Sarokin,  who  many  believe  to  be  empathetic  with  plain- 
tiffs. In  Juzwin  v.  Amtorg  Trading  Corp.,  which  involved  claims  against  an  asbestos 
manufacturer,  Judge  Sarokin  vacated  an  earlier  order  striking  plaintiffs'  punitive 
damages  claims  on  the  ground  that  multiple  imposition  of  punitive  damages  im- 
posed without  guidelines  violated  due  process,  in  part,  because  he  believed  that  he 
was  powerless  to  limit  other  courts  from  imposing  punitive  damages  awards  against 
the  same  defendant.^'*  Judge  Sarokin  wrote: 

[This  court  does  not  have  the  power  or  the  authority  to  prohibit  subsequent 
awards  in  other  courts,  notwithstanding  its  opinion  that  such  subsequent 
awards  violate  the  due  process  rights  of  the  defendants  ....  Until  there 
is  uniformity,  either  through  Supreme  Court  decision  or  national  legislation, 
this  court  is  powerless  to  fashion  a  remedy  which  will  protect  the  due  process 
rights  of  this  defendant  or  other  defendants  similarly  situated.^^ 

C.  The  Supreme  Court  Has  Left  the  Solution  With  Congress 

As  the  much  respected  Federal  Circuit  Judge  Joseph  Weis,  Jr.,  has  said, 
"[ujnquestionably,  a  national  solution  is  needed"  to  the  problem  of  multiple  punitive 
damages  awards. ^'^  Unfortunately,  the  Supreme  Court,  which  has  recognized  that 
punitive  damages  awards  have  "run  wild,"^*  and  has  twice  indicated  in  recent  years 
that  the  Due  Process  Clause  of  the  United  States  Constitution  places  substantive 
limits  on  punitive  damages  awards,^®  has  proven  unwilling  to  solve  the  problem  of 
multiple  punitive  damages  and  appears  unlikely  to  do  so  at  any  time  soon.^o  In  fact, 
as  recently  as  1994,  the  Court  denied  review  of  a  case  which  presented  an  oppor- 
tunity for  the  Court  to  rule  on  the  constitutionality  of  multiple  punitive  damages.^i 

D.  State  and  Federal  Courts  and  State  Legislators  Have  Called  for  Immediate  Con- 

gressional Action  To  Solve  the  Problem 

Courts,  frustrated  by  their  own  inability  to  provide  a  needed  solution,  have  cried 
out  for  federal  action.  For  example,  judges  of  the  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  have  called  for  remedial  legislation  on  this  issue,  specifically  noting  that 
only  Congress  can  provide  a  policy  or  a  theory  that  extends  beyond  any  particular 
case  at  bar.^  Indeed,  as  recently  as  June  1994,  the  Florida  Supreme  Court  asserted 


^^  American  Law  Institute,  2  Enterprise  Responsibility  For  Personal  Injury — Reporters' 
Study  261  (1991)  (emphasis  added). 

^Juzwin  V.  Amtorg  Trading  Co..  718  F.  Supp.  1233  (D.N.J.  1989)  reu'd  on  other  grounds  sub 
nom.  Juzwin  v.  Asbestos  Corp.,  900  F.2d  686  3d  Cir.),  cert,  denied,  498  U.S.  896  (1990). 

^^  Juzwin,  718  F.  Supp.  at  1235  (emphasis  added).  See  also  Davis  v.  Celotex  Corp.,  420  S.E.2d 
557,  566  (W.  Va.  1992)  (noting  that,  because  punitive  damages  can  be  awarded  "nationwide,  it 
is  doubtful  that  one  state's  ruling  would  necessarily  bind  other  jurisdictions");  Fischer  v.  Johns- 
Manville  Corp.,  512  A.2d  466,  480  (N.J.  1986)  ("At  the  state  court  level,  we  are  powerless  to 
implement  solutions  to  the  nationwide  problems  created  by  [multiple  punitive  damage 
awards]").  See  generally  Note,  Juzwin  v.  Amtorg  Trading  Corp.:  Multiple  Assessments  of  Puni- 
tive Damages  In  Toxic  Tort  Litigation,  8  PACE  ENVTL.  L.  Rev.  647,  665  (1991)  (concluding  that 
the  problem  of  multiple  punitive  damage  awards  "crfies]  out  for  congressional  action"). 

"Dunn  v.  Houic.  1  F.3d  at  1399. 

^^Paciftc  Mutual  Life  Ins.  Co.  v.  Haslip,  499  U.S.  1,  18  (1991). 

^Id.;  TXO  Prod.  Corp.  v.  Alliance  Resources  Corp.,  113  S.  Ct  2711  (1993). 

20  See  generally  TXO  Prod.  Corp.,  113  S.  Ct.  at  2727  (Scalia  and  Thomas,  J.J.,  concurring  in 
the  judgment)  (indicating  a  belief  that  "any  perceived  'unfairness'  in  the  common-law  punitive 
damages  regime"  should  be  fixed  by  legislatures). 

2^ Dunn  V.  Hovic,  1  F.3d  at  1371  (3d  Cir.)  modified  in  part,  13  F.3d  58,  cert,  denied,  114  S. 
Ct.  650(1993)  . 

22  See  Jackson  v.  Johns-Manville  Sales  Corp.,  781  F.2d  394,  415  (5th  Cir.)  (en  banc)  (Clark, 
C.J.,  joined  by  Garza,  Gee,  Politz  and  Jolly,  JJ.,  dissenting)  ("[T]he  court  is  frustrated  by  the 
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that  "[a]ny  realistic  solution  to  the  problems  caused  by  [multiple  punitive  damage 
awards]  in  the  United  States  .  .  .  can  only  be  effected  by  federal  legislation."^^ 

State  legislators  have  also  called  for  Congress  to  take  action.  Recently,  the  Amer- 
ican Legislative  Exchange  Council,  a  very  large  bipartisan  coalition  of  state  legisla- 
tors and  a  leading  proponent  of  states'  rights,  called  for  federal  legislation  to  correct 
the  problem  of  multiple  punitive  damage  awards  in  recognition  of  the  states'  inabil- 
ity to  resolve  the  important  issue.^'* 

It  is  a  unique  situation  where  federal  and  state  judges,  as  well  as  state  legisla- 
tors, have  called  upon  Congress  to  remedy  a  problem  in  our  nation's  liability  system. 

IV.  A  FAIR  AND  RATIONAL  SOLUTION  TO  THE  MULTIPLES  PUNITIVE  DAMAGE  PROBLEM 

The  Multiple  Punitive  Damages  Fairness  Act  provides  a  fair,  balanced,  and  ra- 
tional solution  to  the  problem  of  multiple  imposition  of  punitive  damages.  The  Act 
establishes  the  general  rule  that  punitive  damages  may  be  awarded  once  for  harms 
based  on  a  single  act  or  course  of  conduct.  In  doing  so,  the  Act  recognizes  that 
"when  a  plaintiff  recovers  punitive  damages  against  a  defendant,  that  represents  a 
finding  by  the  jury  that  the  defendant  was  sufliciently  punished  for  the  wrongful 
conduct."^  The  Act  would  not  in  any  way  limit  the  ability  of  injured  victims  to  ob- 
tain full  compensation  for  their  injuries. 

To  achieve  uniformity,  the  proposal  would  apply  in  all  civil  actions,  whether  filed 
in  federal  or  state  court.  The  general  rule  would  apply  where  a  federal  or  state  law 
permits  punitive  damages  to  be  imposed  up  to  a  fixed  monetary  level  or  in  propor- 
tion to  the  claimant's  actual  damages. 

Nevertheless,  the  proposal  anticipates  that  in  some  special  circumstances  a  single 
punitive  damages  award  may  be  insufficient  to  punish  the  defendant  or  to  deter  the 
defendant  or  others  from  undertaking  similar  wrongful  behavior  in  the  future.  Ac- 
cordingly, it  contains  two  exceptions  to  the  general  rule  limiting  multiple  punitive 
damages  awards. 

First,  the  proposal  allows  plaintiffs  in  cases  tried  after  punitive  damages  have  al- 
ready been  awarded  in  a  previous  case  to  obtain  punitive  damages  if  the  court  de- 
termines in  a  pre-trial  hearing  that  the  plaintiff  will  offer  "new  and  substantial  evi- 
dence of  previously  undiscovered,  additional  wrongful  behavior  on  the  part  of  the 
defendant."  This  exception  preserves  a  way  to  augment  punishment  if  it  is  later  dis- 
covered that  the  original  punishment  was  based  on  inadequate  information.  This 
situation  may  occur,  for  example,  where  the  investigatory  process  reveals  previously 
undiscovered  documents  showing  a  very  substantial  cover-up  of  a  product  hazard 
pointing  to  the  need  for  further  punishment,  or  where  it  is  found  that  the  defendant 
has  hidden  or  destroyed  material  documents.  In  such  cases,  the  legislation  would 
allow  full  punishment  of  the  defendant.  To  avoid  the  possibility  of  overkill,  the  law 
would  require  the  court  to  reduce  the  "new"  award  by  the  sum  of  prior  awards. 

Second,  the  proposal  allows  plaintiffs  in  cases  tried  after  punitive  damages  have 
already  been  awarded  in  a  previous  case  to  obtain  punitive  damages  if  the  court  de- 
termines in  a  pre-trial  hearing,  pursuant  to  specific  findings  of  fact,  that  "the 
amount  of  prior  punitive  damages  were  insufficient  to  either  punish  the  defendant's 
wrongful  conduct  or  to  deter  the  defendant  and  others  from  similar  behavior  in  the 
future."  Again,  to  protect  future  claimants  and  be  fair  to  innocent  employees  and 
shareholders  of  the  defendant,  the  proposal  will  require  the  court  to  reduce  the 
"new"  award  by  the  sum  of  any  prior  awards. 


lack  of  congressional  action  [to  solve  the  multiple  punitive  damages  problem].  Clearly  the  pow- 
ers of  Congress  to  tax  and  regulate  give  that  forum  the  interstate  reach  and  flexibility  needed 
to  allocate  the  relatively  scarce  resources  that  must  be  available  to  present  and  future  claimants 
to  achieve  the  greatest  good  for  society"),  cert,  denied,  478  U.S.  1022  (1986).  See  also  Man  v. 
Raymark  Indus.,  728  F.  Supp.  1461,  1466  (D.  Haw.  1989)  ("Only  a  legislature  is  in  the  position 
to  weigh  whether  the  deterrent  effect  of  punitive  damages  is  effective  in  mass  tort  litigation, 
and  .  .  .  implement  a  solution  .  .  ."). 

23W./J.  Grace  &  Co.— Conn.  v.  Waters,  638  So.  2d  502,  505  (Fla.  1994)  (emphasis  added).  See 
also  Spaur  v.  Owens-Coming  Fiberglass  Corp.,  510  N.W.  2d  854,  865-66  (Iowa  1994)  ("[T]he 
problem  of  successive  punitive  damages  awards  in  mass  tort  cases  arising  from  the  same  con- 
duct is  a  serious  one.  [Nevertheless,]  [w]e  believe  neither  our  action  nor  legislative  action  in 
Iowa  will  curb  the  problem  of  multiple  punitive  damages  awards  in  mass  tort  litigation"). 

2<The  American  Legislative  Exchange  Council  has  approximately  2,400  members  nationwide. 

26/n  re  "Agent  Orange"  Prod.  Liab.  Litig.,  100  F.R.D.  718,  728  (E.D.N.Y.  1983),  cert,  denied, 
100  F.R.D.  735  (1984). 
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Conclusion 

The  Multiple  Punitive  Damages  Fairness  Act  represents  good  public  policy.  It 
helps  those  who  have  filed  claims  by  facilitating  settlement  and  it  serves  fixture 
claimants  by  helping  to  assure  recovery  for  their  injuries.  It  also  avoids  overkill 
against  defendants.  In  general,  one  punitive  award  for  a  single  act  or  course  of  con- 
duct is  enough  to  punisn  and  deter.  The  Act  would  not  in  any  way  limit  the  ability 
of  individuals  who  have  been  tortiously  injured  to  obtain  compensation  for  their  in- 
iuries.  The  Act  would  promote  fairness — who  could  seriously  maintain  that,  having 
Deen  punished  adequately  for  a  bad  act,  a  wrongdoer  should  be  punished  again  and 
again  and  again? 

Congress  alone  is  responsible  to  remedy  this  problem,  which  has  frustrated  courts 
and  commentators  alike.  State  and  lower  federal  courts  are  powerless.  State  legisla- 
tures cannot  provide  a  remedy.  A  federal  solution  is  the  only  remedy  to  the  unfair- 
ness of  multiple  punitive  damage  awards. 
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Appendix  2. — Letter  Dated  February  27,  1995,  to  Chairman 
Henry  J.  Hyde,  From  John  J.  Mullenholz,  Legislative 
Director,  North  American  Equipment  Dealers  Association 


s^sJ         North  American  Equipment  Dealers  Association 


JalM  J.  Ilutlitwm.  LagnlMiw  OlracMr 


Febniarv  27.  1995 


The  Honorable  Henry  Hyde 
Guirman.  House  Judiciary  Comminee 
2138  Raybum  Building 
Washington.  EXT   20515 

Dear  Congressnun  Hyde: 

I  am  writing  on  behalf  of  the  over  5.500  U.S.  members  of  the  North  .Amencan 
Equipment  Dealers  Associauon  to  urge  your  support  of  product  liability  reform  legislation. 

NAEDA's  members  are  the  farm,  industrial  and  outdoor  power  equipment  dealers 
located  throughout  the  nation.  With  an  average  of  1 7  employees  per  dealership,  they  are  orten 
among  the  largest  employers  in  their  communities.  Dealers  neither  design  nor  manufacture 
ct^uipment.  IDepite  that  they  have  for  far  too  long  been  saddled  with  the  unfair,  costly  burden 
of  product  liabilit>'. 

Current  prt>duct  liability  laws  have  proven  to  be  a  cold  mine  for  trial  lawyers.  The> 
ore  just  the  opposite  for  dealers  who  must  pay  e.xorbitant  insurance  premiums  in  an  already 
marginal  business  in  order  to  avoid  the  prospect  of  losmg  everythuig. 

Common  sense  is  the  new  watchword  in  Washington  and  .NAEDAs  members  sincerely 
hope  that  common  sense  \vill  at  long  last  prevail  on  product  liability  issues.  Congress  has 
beiore  it  legislation  which  recognizes  that  dealers  who  merely  sell  and  repair  equipment  should 
only  be  liable  for  their  own  negligence.  That  is  common  sense.  The  legislation  also  makes 
a  number  of  other  needed  reforms  to  hold  down  the  costs  each  of  us  must  pay  for  the  products 
we  buy  and  to  encourage  U.S.  indusines  to  create  and  produce  new  goods  in  the  future. 

Product  liability  reform  is  essential  to  dealers  who  want  to  remain  in  business  and  to 
continue  to  «.  nployee  the  people  of  their  communities.    I  urge  your  support. 


cc:  Alan  Coffev 
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Appendix  3. — Statement  of  the  American  Medical  Associa- 
tion, Re:  Issues  Relating  to  Product  Liability  Reform  Sec- 
tion 103,  THE  Common  Sense  Legal  Reform  Act  (H.R.  10) 

The  American  Medical  Association  (AMA)  is  pleased  to  submit  this  statement  for 
the  record  regarding  the  very  serious  problems  that  stem  from  our  litigious  society 
and  our  current  system  of  resolving  health  care  liability  claims.  The  AMA's  300,000 
physician  members  are  part  of  the  most  frequently  sued  professional  sector  in  Amer- 
ica, and  most  of  the  suits  filed  against  our  members  have  no  merit.  Consequently, 
the  AMA  is  uniquely  qualified  to  address  the  need  for  effective  legal  reform. 

Mr.  Chairman,  we  applaud  you  and  the  Speaker  for  your  leadership  in  making 
civil  justice  reform  a  priority  during  the  first  100  days  of  the  104th  Congress  and 
are  encouraged  by  your  comments  to  the  press  about  the  importance  of  liability  re- 
form in  the  health  care  sector.  We  look  forward  to  working  constructively  with  vou. 
Members  of  the  Conmriittee  and  your  staffs  as  the  Committee  addresses  legal  reform 
and  other  issues  of  critical  importance  to  physicians  and  our  patients. 

The  Health  Care  Liability  Reform  Challenge 

As  the  nation  awaits  the  sweeping  changes  to  be  effected  throu^  enactment  of 
the  Contract  With  America,  an  important  challenge  confronting  you  as  the  archi- 
tects of  reform  is  addressing  the  waste  and  inemciency  inherent  in  the  existing 
health  care  liability  litigation  system.  By  accepting  this  challenge  and  enacting 
meaningful  medical  liability  reform,  you  have  the  opportunity  to  increase  access  to 
medical  services,  eliminate  much  of  the  need  for  medically  unnecessary  treatment, 
improve  the  doctor/patient  relationship,  help  prevent  avoidable  patient  injury,  and 
curb  the  single  most  wasteful  use  of  precious  health  care  dollars — the  financing  of 
health  care  liability  litigation. 

The  existing  litigation  climate  in  this  country  poses  a  grave  threat  to  the  relation- 
ship between  physicians  and  patients — a  relationship  that  must  be  founded  on  trust 
ana  cooperation  if  it  is  to  be  successful.  While  the  quality  and  safety  of  our  nation's 
medical  care  is  unparalleled,  the  unfortunate  fact  is  that  a  small  number  of  patients 
experience  injuries  in  the  course  of  receiving  health  care  services.  Some  of  these  in- 
juries are  not  avoidable,  but  a  fraction  involve  a  breach  in  the  standard  of  care. 
When  that  occurs,  we  believe  patients  are  entitled  to  prompt  and  fair  compensation. 

Unfortunately,  our  health  care  liability  system  is  neither  speedy  nor  consistent  in 
delivering  compensation.  Transformed  by  high  stakes  financial  incentives,  it  has  be- 
come an  increasingly  irrational  "lottery.  RAND  Corporation  research  shows  that  ju- 
ries give  consistently  higher  non-economic  damage  (e.g.  "pain  and  sufTering")  awards 
in  medical  liability  cases  than  in  other  personal  mjury  cases  where  comparable  inju- 
ries are  alleged.  A  few  patients,  and  their  attorneys,  actually  become  multi-million- 
aires as  the  result  of  a  single  judgment  or  settlement,  while  most  persons  with  valid 
claims  appear  to  be  blocked  from  even  gaining  access  to  the  civil  justice  system. 
Even  when  a  patient  does  recover  an  award,  U.S.  General  Accounting  Ofiice  (GAO) 
studies  show  that  he  or  she  often  fails  to  net  his  or  her  out  of  pocket  losses,  after 
contingency  fees  and  legal  expenses  are  deducted.  Looking  at  the  costs  of  the  system 
overall,  only  43  cents  on  the  dollar  is  paid  in  compensation  to  deserving  claimants. 
In  comparison,  the  Medicare  program  or  even  the  widely-criticized  workers'  com- 
pensation systems  are  much  more  cost-effective,  delivering  at  least  75  cents  on  the 
dollar  in  patient  benefits. 

Doctors  have  learned  that  being  sued  goes  hand-in-hand  with  practicing  medicine 
or  dentistry,  and  bears  little  correlation  to  the  quality  of  care  we  deliver.  It  is  a 
shocking  fact  that  sixty  to  seventy-five  percent  of^  these  claims  are  non-meritorious 
and,  ultimately,  dismissed  in  favor  of  defendants.  Yet,  the  psychological  and  finan- 
cial costs  of  defending  these  claims  are  staggering.  Physicians  are  prompted — by 
their  own  experience  or  that  of  their  colleagues,  by  their  hospitals'  risk  managers, 
by  aggressive  lawyer  advertising  and  many  other  aspects  of  our  culture — to  assess 
every  patient  as  a  potential  litigant  and  to  approach  them  defensively.  These  defen- 
sive practices  add  billions  to  our  nation's  health  care  bill  every  year. 

The  Importance  of  Addressing  Health  Care  Liability  in  H.R.  10 

For  all  of  the  aforementioned  reasons,  health  care  liability  reform  is  essential  to 
successful  reform  of  our  legal  as  well  as  our  health  care  systems.  We  are  concerned 
that  piecemeal  reform  such  as  the  approach  taken  in  Section  103  of  The  Common 
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Sense  Legal  Reform  Act  (H.R.  10),  which  would  protect  only  product  manufacturers 
and  sellers,  could  have  the  unintended  effect  of  shifting  liability  from  one  sector  of 
society  to  another.  Because  physicians,  hospitals,  blood  hanks  and  other  health  care 
service  providers  are  sometimes  involved  in  the  same  lawsuits  as  sellers  of  medical 
products,  H.R.  10,  without  appropriate  modification,  could  actually  do  harm.  Enact- 
ing legal  reform  applicable  only  to  product  sellers  would  likely  result  in  physicians 
and  other  health  care  providers  experiencing  an  increase  in  liability  exposure  as 
medical  product  claims  are  recast  in  the  form  of  medical  malpractice  suits.  Equity 
and  fundamental  fairness  require  full  consideration  of  the  complete  span  of  legal  re- 
forms in  this  area. 

EfTective  health  care  liability  reforms  based  on  California's  proven  Medical  Injury 
Compensation  Reform  Act  (MICRA)  model  should  be  included  as  an  integral  part 
of  H.R.  10.  MICRA  reforms  include: 

a  $250,000  ceUing  on  the  recovery  of  non-economic  damages; 
"collateral  source  rule"  reform,  which  would  allow  juries  to  be  informed  when 
claimants  have  already  been  compensated  through  insurance  for  health  care 
costs  or  lost  wages; 

a  decreasing  sliding  scale  regulation  of  attorney  contingency  fees  (no  more 
than  40%  of  the  first  $50,000  recovered;  33  1/3%  of  the  next  $50,000  recovered; 
25%  of  the  next  $500,000  recovered;  15%  of  any  recovered  amount  which  ex- 
ceeds $600,000); 

periodic  payment  of  awards  for  projected  future  losses; 

statute  of  limitations  reform,  including  a  special  rule  for  the  claims  of  minors 
and  a  "statute  of  repose"  provision  whicn  requires  claims  to  be  brought  within 
four  years  from  the  date  of  the  alleged  injury; 

joint  and  several  liability  reform,  like  the  provision  applicable  to  product  sell- 
ers included  in  H.R.  10;  and 

reasonable  punitive  damages  reform,  such  as  the  provisions  contained  in  H.R. 
10. 
We  believe  that  H.R.  10  would  be  incomplete  without  such  a  package  of  basic  re- 
forms applicable  to  all  health  care  liability  cases,  if  not  all  tort  cases.  The  logic  for 
such  inclusion  is  compelling.  In  1975,  California  had  the  highest  medical  liability 
premiums  in  the  world.  Subsequent  to  MICRA  enactment,  the  state's  premiums 
have  been  effectively  stabilized,  and  now  are  one-third  to  one-half  lower  on  average 
than  those  in  Illinois,  Florida,  New  York  and  other  states  that  have  been  unable 
to  achieve  similar  legislation.  California's  experience  suggests  that  such  a  reform 
package  would  be  an  appropriate  and  effective  strengthening  of  H.R.  10. 

Federal  Preemption  of  State  Law  Should  Be  Limited 

We  support  a  limited  preemption  approach  that  would  establish  a  recommended 
federal  "ffoor,"  yet  leave  the  States  substantial  discretion  to  implement  additional 
reforms.  States  that  wish  to  go  further  than  the  MICRA  model  requirements  should 
be  permitted  to  do  so.  States  that  already  have  implemented  or  wish  to  implement 
an  alternative  approach  to  the  MICRA  model  that  is  equally  effective  also  should 
be  permitted  to  do  so. 

Conclusion 

In  short,  we  ask  that  you  seize  this  historic  opportunity  to  strengthen  the  Con- 
tract With  America  by  including  appropriate  and  time-proven  language  on  this  mat- 
ter in  H.R.  10,  the  Common  Sense  Legal  Reform  Act.  Thank  you  for  the  opportunity 
to  share  our  thoughts  and  concerns. 


148 

Appendix  4. — Statement  of  Mick  Blackistone,  Vice  President, 
Government  Relations,  National  Marine  Manufacturers 
assocl^tion 

The  National  Marine  Manufacturers  Association  (NMMA)  is  a  national  trade  asso- 
ciation with  1600  members  that  manufacture  over  80%  of  the  recreational  boats, 
marine  engines,  trailers  and  accessory  products.  Our  members  are  located  in  vir- 
tually every  state,  and  their  businesses  range  from  sole  proprietorships  to  fortune 
500  corporations. 

The  NMMA  strongly  supports  H.R.  956,  "The  Conmion  Sense  Legal  Standards  Re- 
form Act  of  1995."  Reform  of  the  current  product  liability  system  is  greatly  needed 
because  there  needs  to  be  one  standard  instead  of  fifty-one  dlfTerent  product  liability 
laws.  There  is  a  strong  need  for  conmion  sense  product  liability  reform  because 
when  the  courts  formulate  liability  law,  they  do  so  on  a  retroactive  basis.  They  cre- 
ate the  rule  after  the  conduct  occurs.  Our  members,  who  make  recreational  boating 
products,  are  often  left  in  a  realm  of  uncertainty. 

In  order  to  reform  the  current  system,  there  needs  to  be  stabilization  of  product 
liability  law  at  the  federal  level.  The  need  for  law  at  the  national  level  is  to  give 
manufacturers  a  reasonable  idea  of  their  responsibilities  when  they  make  products, 
and  consumers'  rights  should  not  vary  or  swing  widely  from  state  to  state. 

Our  global  competitors  have  recognized  this  fact.  Europeans,  for  example,  have 
ceded  sovereignty  of  this  issue  and  generally  are  now  under  a  uniform  European 
Community  Product  Liability  Directive.  Other  countries  have  adopted  uniform 
standards  such  as  Australia  and  Japan. 

The  primary  topics  that  the  NMMA  feels  need  to  be  addressed  to  provide  fair  res- 
olution of  claims  are  punitive  damage  reform,  several  liabOity  for  non-economic 
damages,  fair  rules  as  to  time  limits  on  actions,  fair  rules  dealing  with  a  plaintiffs 
behavior  when  under  the  influence  of  alcohol  and  illegal  drugs,  and  product  seller 
liability  standards.  Finally,  rules  are  needed  to  eliminate  unnecessary  legal  costs 
which  currently  burden  the  hundreds  of  thousands  of  our  Nation's  small  Dusiness 
product  sellers. 

The  NMMA  strongly  believes  there  needs  to  be  a  statute  of  repose  from  the  time 
of  delivery  to  the  first  purchaser  outside  the  chain  of  distribution.  It  is  also  nec- 
essary to  provide  a  complete  defense  against  plaintifTs  found  more  than  fifty  percent 
responsible  for  their  own  harm  due  to  their  use  of  alcohol  or  drugs  and  to  extend 
the  elimination  of  joint  and  severe  liability  for  non-economic  damages  to  all  civil 
suits.  Each  defendant  should  only  be  liable  for  the  amount  of  non-economic  loss  at- 
tributed to  the  defendant  in  direct  proportion  to  its  share  of  responsibility  for  the 
claimant's  harm.  Another  strong  suit  of  this  legislation  insures  either  party  the  abil- 
ity to  seek  a  bifurcated  trial  on  punitive  damages  and  broadens  the  cap  on  punitive 
damages  so  that  it  too  applies  to  all  civil  suits. 

It  is  time  to  change  a  dysfunctional  state  system  into  a  unified  federal  system 
dealing  with  product  liability  claims.  From  our  perspective,  the  current  system  in 
the  United  States  is  an  example  of  what  is  wrong,  not  right,  with  our  legal  system. 
The  most  important  aspect  that  H.R.  956  will  give  to  both  consumers  and  manufac- 
turers is  predictability — this  will  not  bring  about  bad  conduct  but  encourage  appro- 
priate conduct.  The  "real"  consumers  in  America,  those  who  purchase  and  use  prod- 
ucts on  a  daily  bases,  will  benefit  by  getting  the  products  that  they  need  and  by 
no  longer  having  to  pay  unfair  and  unreasonable  product  liability  taxes."  Federal 
product  liability  legislation  will  provide  this  while  preserving  a  legal  system  that 
will  continue  to  target  dangerous  and  defective  products. 

'The  Common  Sense  Legal  Standards  Reform  Act  of  1995"  embodies  key  reforms 
that  will  help  both  consumers  and  productivity  in  the  United  States.  NMMA  is  in 
full  support  of  this  legislation  and  appreciate  your  efforts  to  assure  passage  of  H.R. 
956. 
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Appendix  5.— Letter  Dated  February  13,  1995,  With  State- 
ment, TO  Hon.  Bob  Goodlatte,  From  George  L.  Priest,  John 
M.  Olin  Professor  of  Law  and  Economics,  Yale  Law  School 


YALE  LAW  SCHOOL 

401 -A  XME  STATION 
NEW  HAVEN.  CONNECTICUT  065*0 


GEORGE  L  PIUEST 

JcHH  M.  OuH  rtanimm 

tftM»amdU.i    I      II 


February  13.  1995 


The  Honorable  Bob  Coodlacte 
123  Cannon  House  OfEce  Building 
Washington,  D.C  20515 


Vu  Hand  Delivery 


Dear  Congressman  Coodlaue: 

l  undersand  that  the  Judiciary  Commiaee  is  holding  hearings  today  on  Title  1  of 
H.R.  10.  the  civil  justice  reform  provisions  of  the  'Common  Sense  Legal  Reforms  Aa  of 
1995.'  I  have  been  advised  that  some  of  the  witnesses  who  will  be  appearing  will  testify  that 
punitive  damages  and  Joint  and  several  liability  do  not  present  serious  problems  for  the  civil 
justice  system. 

I  am  writing  because  I  strongly  disagree  with  such  assessments.   I  believe  that 
punidve  damages  and  joint  and  several  liability,  as  these  doctrines  are  implemented  in  our 
current  civil  justice  system  today,  are  two  of  the  most  serious  problems  afDicting  that  system. 
1  also  believe  and  wish  to  emphasize  that  these  problems  are  not  limited  to  the  area  of 
producu  liability  but  extend  more  broadly  to  all  areas  of  civil  litigation,  suie  and  federal. 
The  harms  caused  by  these  doctrines  are  felt  most  seriously  by  coiuumers  in  this  country 
and  by  lo«^income  consumen  most  of  all. 

At  the  request  of  Americans  for  Lawsuit  Reform.  I  hjve  prepared  the  atuched 
suiement  discussing  how  these  two  features  of  current  law  harm  consumers  in  the  U.S.  and 
why  the  punitive  damages  and  joint  and  several  liabilicy  provisions  of  H.R.  10  should  be 
expanded  to  cover  all  civil  actions  based  on  activities  involving  commerce.   I  hope  that  this 
sutement  might  assist  the  Committee  as  it  considers  H.R.  10.   I  should  inform  you  that  the 
views  presented  in  this  statement  are  mine  alone  and  may  not  correspond  to  those  of  any 
group  actively  involved  in  this  legislation.   For  your  information.  1  also  have  atuched  a  copy 
of  my  Curriculum  Viue. 

I  would  be  very  happy  in  the  future  to  aid  or  assist  the  Committee  in  any  way. 


Yours  sincerely. 


Anachmeni 


/^^ 
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Statement  of  Professor  George  L.  Priest  Concerning  H.R.  10 

Personal  Staiement  and  Qualifications 

I  have  taught  in  the  areas  of  ton  law,  products  liability  and  damages  for  21  years-ihe 
last  15  years  at  Yale  Law  School.   I  have  served  as  the  Director  of  the  Program  in  Civil 
Liability  here  at  Yale  since  1982  and  as  the  John  M.  Olin  Professor  of  Law  and  Economics 
since  1986. 

I  have  written  broadly  on  the  fields  of  ton  law  and  damages.  A  major  area  of  my 
interest  has  been  jury  verdicts  in  civil  litigation.   I  have  published  many  empirical  studies  of 
jury  verdicts,  including  verdicts  involving  punitive  damages.   I  was  one  of  the  original 
organizers  of  the  now-famous  Rand  Corporation  studies  of  jury  verdicts  that  began  in  the 
early  1980s. 

The  concerns  of  my  scholarship  universally  have  been  not  what  is  beneficial  for 
manufacturers  nor  for  other  corporate  entities,  but  how  the  civil  justice  system  can  be 
reformed  to  benefit  consumers  in  our  society  and  low-income  consumers  most  of  all.   It  is  on 
that  ground  that  I  support  H.R.  10  and,  indeed,  an  extension  of  H.R.  lO's  provisions  on 
punitive  damages  and  joint  and  several  liability  to  all  state  and  federal  litigation,  not  simply 
to  products  liability  litigation. 

The  provisions  of  H.R.  10  regarding  punitive  damages  and  joint  and  several  liability 
for  non-economic  damages  represent  an  important  advance  that  will  materially  help 
consumers  in  this  country.   It  its  current  form,  however,  H.R.  10  helps  only  product 
consumers  and  neglects  the  broader  set  of  service  consumers  who  are  equally  harmed  by  our 
modern  civil  liability  regime.  As  I  shall  explain  in  more  detail  below,  the  benefits  of  H.R.  10 
could  be  spread  more  widely  if  its  punitive  damages  and  joint  and  several  liability  provisions 
were  applied  generally  to  all  civil  litigation,  state  and  federal.   I  also  propose  one  small 
definitional  amendment  to  tighten  up  language  related  to  non-economic  damages. 

As  an  academic,  it  is  my  job  to  study  and  define  the  ideal  world  and  the  system  of 
laws  that  would  most  benefit  American  citizens.   H.R.  10,  even  with  the  changes  I 
recommend,  will  not  achieve  that  ideal.   I  believe  consumers  in  this  country  would  be 
benefitted  all  the  more  if  Congress  (or  our  courts)  were  to  modify  substantive  standards  of 
civil  liability,  reducing  the  scope  of  liability  and  cutting  off  at  the  source  a  great  deal  of  what 
today  is  needless  and  counterproductive  litigation.   If  such  reforms  were  introduced,  changes 
in  punitive  damages  and  joint  and  several  liability  might  not  be  necessary.   We  should  not. 
however,  allow  hope  for  the  ideal  to  discourage  support  for  true  reform.   H.R.  10,  in  its 
current  draft,  constitutes  true  reform;  if  it  were  adjusted  to  extend  to  all  civil  litigation, 
beyond  products,  the  reform  would  be  the  greater. 

How  Uncontrolled  Punitive  Dnmaefes  and  Joint  and  Several  Liability  Harm 
Consumers  and  Low-Income  Consumers  Most  Severely 

Forty  years  ago,  punitive  damages  verdicts  were  exceptionally  rare  and  the  doctrine 
of  joint  and  several  liability  was  seldom  invoked  because  the  number  of  claims  involving 
multiple  defendants  was  quite  small.  That  statement  could  not  be  made  today.   Both  the 
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number  and,  especially,  magnitude  of  punitive  damages  judgments  have  increased 
dramatically.    Indeed,  the  frequency  of  claims  for  punitive  damages  has  increased  to 
approach  the  routine.  These  claims  affect  the  settlement  process,  increasing  the  litigation 
rate'  and,  more  obviously,  increasing  the  ultimate  magnitude  of  setdemenis  even  in  cases 
that  are  settled  out  of  court. 

1  recendy  participated  in  an  empirical  study  of  punitive  damages  verdicts  which 
illustrates  the  point.    We  reviewed  punitive  damages  verdicts  in  several  counties  in 
Alabama--a  state  in  which  punitive  damages  verdicts  have  skyrocketed  over  the  past  decade. 
For  example,  Bullock  and  Lowndes  Counties  in  Alabama  are  relatively  rural  locales,  without 
substantial  industry.    In  the  fiscal  year  1992-93.  however,  76.5  percent  of  all  ton  cases  filed 
in  Bullock  County  included  a  punitive  damages  claim;  65.1  percent  in  Lowndes  County. 
These  numbers  are  incredible  to  any  commenuior  given  the  common  knowledge  that  most 
tort  claims  involve  relatively  routine  forms  of  accidents,  including  traffic  accidents. 
Incredible  as  these  numbers  may  be,  however,  in  the  succeeding  fiscal  year,  the  proponion 
of  tort  cases  including  a  puniuve  damages  claim  actually  increased.    During  the  1993-94 
fiscal  year,  an  extraordinary  95.6  percent  of  tort  cases  filed  in  Bullock  County  included  a 
punitive  damages  claim;  78.8  percent  in  Lowndes  County.^ 

Much  of  the  debate  over  punitive  damages  proceeds  in  the  form  of  battle  by 
competing  anecdote  in  which  a  defender  of  our  modern  regime  will  present  a  case  of 
exceptionally  egregious  defendant  behavior,  clearly  deserving  of  punitive  damages  and  a 
supponer  of  reform  proposals  such  as  those  in  H.R.  10  will  present  an  opposite  example. 
(Indeed,  I  present  an  anecdotal  case-though  a  telling  one— below.)  The  Alabama  numbers 
belie  anecdotes.   No  one  can  plausibly  claim  that  95.6  percent  of  all  accident  cases  over  an 
entire  year  in  any  county  of  the  U.S.  involve  the  form  of  exceptionally  egregious  defendant 
behavior  that  might  merit  substantial  punitive  damages.   In  contrast,  these  numbers  show 
that  the  role  of  punitive  damages  has  changed  dramatically  in  our  civil  justice  system,  from 
an  occasional  remedy  invoked  against  outrageous  action  to  a  commonplace  of  tort  law 
practice. 

These  numbers  also  belie  the  commonly-heard  defense  that  actual  punitive  damages 
verdicts  arc  rare  and  that  many  of  those  awarded  by  juries  are  later  reduced  on  appeal  so 
that  there  is  no  substantial  effect.   Debate  can  be  had  on  what  is  meant  by  the  term  "rare" 
and  what  constitutes  in  terms  of  the  magnitude  of  verdicts  a  "substantial"  effect.   Our  study 
in  Alabama,  for  example,  showed  that  the  magnitude  of  punitive  damages  judgments 
affirmed  by  the  Alabama  Supreme  Court  from  1987  through  the  first  half  of  1994  equalled 


'See,  e.g..  Richard  A.  Posner,  An  Economic  Approach  to  Legal  Procedure  and  Judicial 
Administrauon,  2  J.  Leea!  Stud.  399  (1973);  G.  L.  Priest,  Selective  Characteristics  of 
Litigation,  9  J.  Legal  Stud.  399  (1980). 

^These  dau  were  collected  under  a  research  project  organized  and  directed  by  myself 
and  Professor  James  R.  Banh,  Auburn  University  for  the  case  Gallant  v.  Prudential. 
Publication  is  in  process;  the  data  are  available  from  the  author. 
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$53.2  million,'  equal  to  roughly  $13  per  Alabama  citizen. 

The  point,  however,  is  that  the  number  and  magnitude  of  affirmed  punitive  damages 
verdicts  is  only  the  very  small  tip  of  an  extraordinary  iceberg.   It  is  well  established  that  only 
2  to  5  percent  of  cases  filed  ever  proceed  to  trial,  much  less  to  verdict.*   Thus,  it  is  not 
surprising  that  the  systematic  observation  of  any  single  type  of  verdict  is  relatively  rare. 
What  the  numbers  from  Bullock  and  Lowndes  Counties,  Alabama  show  is  that  the 
availability  of  unlimited  punitive  damages  affects  the  95  to  98  percent  of  cases  that  settle  out 
of  coun  prior  to  trial.   It  is  obvious  and  indisputable  that  a  punitive  damages  claim  increases 
the  magnitude  of  the  ultimate  settlement.  Thus,  as  shown  in  the  Bullock  and  Lowndes 
figures,  our  modern  rules  with  respect  to  punitive  damages  affect  95.6  and  78.8  percent  of 
even  settled  cases.  The  reforms  of  H.R.  10--and,  1  would  argue,  an  H.R.  10  expanded  to  all 
state  and  federal  litigation--are  desperately  needed. 

Where  punitive  damages  become  a  commonplace  of  civil  litigation  as  in  Alabama,  or 
even  where  they  become  a  significant  risk  of  business  operations,  consumers  are  harmed 
because  expeaed  punitive  damages  verdicts  or  settlements  must  be  built  into  the  price  of 
products  and  services.  The  effect  of  the  greater  frequency  and  magnitude  of  punitive 
damages  recoveries  of  modern  times  has  been  to  increase  the  price  level  for  all  products  and 
services  provided  in  the  U.S.  economy.  To  observe  this  phenomenon  is  not  to  say  that 
injured  consumers  should  go  uncompensated.   If  a  consumer  suffers  an  injury  that  can  be 
attributed  to  some  wrongful  activity  of  a  defendant,  whether  manufacturer  or  service 
provider,  that  consumer  should  receive  compensation  for  economic  losses  and  for  reasonable 
non-economic  losses,  such  as  pain  and  suffering.*   In  contrast,  punitive  damages,  by 
definition,  go  beyond  the  compensatory.   The  problem  with  the  increasing  commonality  of 
large  punitive  damages  verdicts  and  settlements,  such  as  those  we  see  in  Alabama,  is  that  the 
awards  to  some  consumers  of  gieater  than  compensatory  damages  must  be  built  into  the 
prices  paid  by  all  other  consumers. 

It  is  an  obvious  implication  of  this  proposition  that  low-income  consumers  are  most 
seriously  harmed  by  our  current  damages  regime.   First,  low-income  consumers  have  less 
money  generally  and,  regardless  of  the  product  or  service,  are  more  seriously  affected  in 
terms  of  the  purchasing  power  of  their  limited  resources  where  the  price  level  increases. 
Secondly,  and  most  importantly,  low-income  consumers  are  not  the  typical  beneficiaries  of 
large  punitive  damages  verdicts  or  settlements,  surely  not  on  a  systematic  basis.   Again, 
research  of  my  own  currently  in  progress  shows  that  low-income  consumers,  if  injured,  are 


'This  figure  excludes  wrongful  death  awards  which  are  denominated  "punitive"  in 
Alabama.   If  such  awards  were  included,  the  amount  equals  $109  million,  equal  to  $26  per 
capita. 

*G.  L  Priest,  Private  Litigants  and  the  Court  Congestion  Problem,  69  B.U.  L.  Rev.  527, 
Table  1  at  540  (1989). 

*I  have  written  widely  on  the  subject  of  appropriate  pain  and  suffering  awards,  an  issue 
somewhat  beyond  the  available  focus  here.   See,  e.g..  G.  L.  Priest,  The  Current  Insurance 
Crisis  and  Modern  Tort  Law.  96  Yale  LI.  152.  (1987). 
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less  likely  to  seek  an  attorney;  even  with  an  attorney,  are  less  likely  to  sue;  less  likely  to 
recover;  and,  again  by  definition,  less  likely  to  recover  large  damage  judgments  since  their 
lost  income  is  typically  low  and  pain  and  sufFering  awards,  which  are  highly  correlated  with 
lost  income,  equally  low. 

Put  more  simply,  where  punitive  damages  verdicts  and  senlements  are  fi-equent  and 
large,  low-income  consumers  are  forced  to  subsidize  the  high-income  as  expected  punitive 
damages  awards  are  built  into  the  prices  of  products  and  services.   Occasionally,  a  low- 
income  individual  will  receive  a  punitive  damages  windfall,  but  the  far  more  systematic 
effect  is  to  harm  the  low-income  as  the  prices  of  products  and  services  are  increased  in  the 
expectadon  of  future  punidve  damages  payouts. 

The  current  effect  of  the  doctrine  of  joint  and  several  liability  is  similar.  Joint  and 
several  liability  has  its  most  general  effect  on  organizations  or  entities  which  engage  in  a 
large  scope  of  activities,  such  as  state  and  municipal  governmental  entities,  public  utilities, 
and  the  like.    It  has  become  a  commonplace  of  modern  civil  litigation  for  plaintifTs'  attorneys 
to  join  as  defendants  any  governmental  entity  or  utility  remotely  associated  with  an  injury. 
"Tius,  state  governments  and  municipalities  are  joined  as  defendants  on  claims  that  roads 
were  misdesigned  or  poorly  maintained  or  that  a  guard  rail  or  telephone  pole  could  have 
been  placed  in  a  better  position.   Fony  years  ago,  attorneys  would  not  have  thought  to 
include  enuties  whose  causal  relationship  to  the  harm  was  so  low  or,  if  they  had  attempted 
to  join  such  entities,  the  claim  would  have  been  dismissed.  Today,  such  litigation  is  routine 
and  imposes  substandal  litigation  expenses  upon  our  state  and  municipal  governments  and 
liability  expenses,  only  infrequently,  but  chiefly  under  operation  of  the  doctrine  of  joint  and 
several  liability  where  the  truly  responsible  defendants  have  gone  bankrupt,  leaving  our 
governments  and  utilities  to  suffer  the  remaining  judgment. 

It  is  clear  that,  for  very  similar  reasons,  operation  of  the  doctrine  of  joint  and  several 
liability  harms  citizens  in  general,  but  low-income  citizens  most  of  all.    Damages  judgments 
must  be  paid  from  state  and  municipal  financial  sources.   It  is  well-established  that  state  and, 
especially,  municipal  finance  is  seriously  regressive  in  effect,  charging  more  to  middle-  and 
low-income  citizens,  proportionate  to  income,  than  to  the  relatively  high-income.  This 
effect,  most  obviously,  is  not  limited  to  the  product  manufacture  context  and  provides  an 
important  independent  reason  why  H.R.  10  should  be  expanded  beyond  its  application  to 
products. 

These  propositions  about  the  effect  of  punitive  damages  and  joint  and  several  liability 
on  the  poor  and  low-income  may  appear  abstract,  though  I  believe  that  they  are  generally 
accepted  within  the  academic  community.  To  illustrate  their  import  with  greater  salience, 
however,  I  would  like  to  present  one  recent  example  of  a  punitive  damages  verdict  in 
Alabama,  indeed,  a  case  that  inspired  the  research  presented  above.  The  case  will  both  show 
the  pressing  need  for  H.R.  10,  not  only  in  its  current  form,  but  expanded  to  all  state  and 
federal  litigation. 

In  the  case  Gallant  v.  Prudential,  decided  this  past  April  1994,  Iran  and  Leslie 
Gallant  sued  Prudential  Life  Insurance  Company  based  on  the  actions  of  a  Prudenual  agent. 
The  Gallant's  had  purchased  a  combination  life  insurance-annuity  policy  with  a  $25,000  face 
value.    At  the  time  of  sale,  the  agent  had  told  them  that  the  value  of  the  policy  was  roughly 
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twice  what  in  feet  it  was;  the  agent  had  added  together  the  table  indicating  'Projected 
Return"  with  the  table  indicating  the  lower  'Guaranteed  Return.'  A  jury  found  this  action 
fraudulent  and  held  the  agent  liable  and  Prudential  separately  liable  for  feiling  to  better 
supervise  the  agent. 

Fortunately,  the  problem  was  discovered  before  either  the  policyholder  had  died  or 
was  of  sufficient  age  to  receive  the  annuity.  Thus,  to  the  time  of  trial,  there  was  no  true 
economic  loss  beyond  the  failed  expectation  of  the  larger  future  return.   I  have  carefully 
read  the  transcript  of  the  testimony,  and  the  Gallants  testified  that,  between  the  time  that 
they  discovered  the  misinformation  and  Prudential  called  them  to  offer  a  remedy 
(Prudential  offered  to  return  their  premiums  or  to  discuss  adjusting  the  policy),  they  had 
suffered  roughly  two  weeks  of  sleepless  nights  and  substantial  anger  at  having  been  misled. 
That  was  the  extent  of  their  "mental  anguish'. 

Twenty  years  ago,  I  taught  cases  of  this  nature  in  a  course  entitled  Restitution,  in 
which  the  appropriate  remedy  was  restitution  of  all  paid  premiums  or.  in  especially 
egregious  situations,  some  effort  to  give  the  plaintiffs  the  benefit  of  the  bargain,  say,  by 
increasing  their  annuity  benefits. 

Our  modern  world  has  changed:  After  a  one  and  one-half  day  trial,  an  Alabama  jury 
awarded  the  Gallants  damages  equal  to  $30,000  in  economic  loss;  $400,000  in  mental 
anguish;  and  $25  million  in  punitive  damages.  Again,  the  face  value  of  the  insurance  policy 
was  only  $25,000. 

I  do  not  wish  to  minimize  the  harm  to  the  Gallants,  especially  the  indignity  of  the 
misrepresenution,  nor  to  condone  the  firaudulent  actions  of  the  agent,  apparently 
perpetrated  on  several  other  Alabama  citizens  who  recovered  separately.   Nevenheless,  there 
is  not  a  single  person  to  whom  I  have  described  this  case-not  an  attorney,  whether  plaintiff 
or  defendant;  not  a  liberal  or  a  conservative;  not  even  a  radical  or  idealistic  Yale  Law 
student  (or  faculty  member)--who  has  not  been  shocked  by  the  outcome  or  who  could  defend 
it  as  a  rational  or  sensible  verdict  in  the  context  of  the  harm.  Again,  many  defenders  of 
punitive  damages  argue  that  exceptionally  large  verdicts  arc  usually  ovenurned  on  appeal. 
Alabama  provides  a  review  procedure  for  punitive  damages  verdicts  that  the  U.S.  Supreme 
Coun  has  approved.^  In  the  Gallant  case,  however,  the  judge  conducting  the  review 
affirmed  the  $25  million  award  in  its  entirety,  though  directing  part  of  the  amount  to  the 
State. 

What  will  be  the  effect  of  a  punitive  damages  verdict  of  this  nature?  The  Gallants 
appear  to  be  persons  of  modest  means  (before  die  verdict).    Does  a  verdict  of  this  nature 
help  middle-  or  low-income  consumers.'  Totally,  the  opposite.  The  insurance  policy  in 
question-face  value,  $25,000-was  the  cheapest  form  of  life  insurance/annuity  available  on 
the  market;  its  monthly  premium  was  only  $39.00.   Obviously,  at  such  a  premium,  the 
insurance  carrier  could  not  be  expecting  to  make  a  substantial  profit  on  the  policy.   Indeed, 
an  expert  in  the  case  estimated  that  over  the  entire  life  of  the  policy,  the  premiums  net  of 


^Pacific  Mutual  Life  Insurance  Co.  v.  Haslip.  Ill  S.Ct.  1032  (1991). 
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payouts  paid  by  the  Gallants  would  increase  Prudential's  assets  by  only  $46.00.'   Prudential, 
like  most  other  life  insurance  companies,  pro5ts  more  substantially  from  large  dollar,  rather 
than  small  dollar  policies.  The  expen  estimated  that  Prudential  would  have  to  sell  over 
450,000  such  policies  to  recoup  the  $25  million  or.  what  in  fact  occurred,  that  the  verdict 
reduced  dividends  to  every  Alabama  policyholder  (Prudential  is  a  mutual  carrier)  by  $323. 

In  the  face  of  such  a  verdict,  the  rational  response  of  an  insurer  like  Prudential  is  to 
quit  selling  such  low  value  policies  altogether.   It  makes  very  litde  sense  to  expose  the 
company  and  its  policyholders  to  the  risk  of  such  a  damages  verdict  given  the  very  small 
gain  from  the  sale  of  such  a  policy.   Obviously,  low-income  consumers  in  Alabama  are 
directly  harmed  as  a  result:    the  availability  of  financial  protection  and  security  at  relatively 
low  cost  is  substantially  diminished.   Indeed,  following  this  and  other  large  punitive  damages 
verdicts,  several  insurers  have  quit  offering  coverage  in  Alabama  altogether. 

H.R.  10  would  cure  that  ill  to  the  benefit  of  all  Americans  and  especially  low-income 
Americans.  As  the  Gallant  case  shows,  however,  to  fully  cure  the  problem,  H.R.  10  should  be 
expanded  beyond  the  products  liability  context  to  all  civil  litigation.  The  Gallant  case 
involved  insurance,  not  product  manufacture.   Punitive  damages  verdicts  such  as  the  $25 
million  verdict  in  the  Gallant  case  encourage  wasteful  litigation.   (Indeed,  litigation  seeking 
punitive  damages  judgments  against  financial  service  companies  in  Alabama  has  become  an 
industry.)   By  increasing  the  prices  of  all  products  and  services,  they  reduce  the  purchasing 
power  of  all  Americans,  again,  especially  the  poor. 

There  is  one  further  effect  of  our  modern  damages  regime  that  should  not  go 
unnoticed  in  Congress:   an  effect  on  the  competitiveness  of  American  manufacturers  and 
producers.   Some  have  argued  that  large  punitive  damages  verdicts  in  the  U.S.  are  neutral 
with  respect  to  competitiveness  since  foreign  courts  do  not  award  such  verdicu  against  U.S. 
producers  with  respect  to  sales  abroad  and  because  foreign  producers  are  equally  subject  to 
such  verdicts  for  sales  in  the  U.S.  Thus,  for  U.S.  sales,  foreign  producers  must  add  expected 
puniuve  damages  and  joint  and  several  liability  verdicts  into  the  prices  of  products  and 
services  just  like  U.S.  producers.   (It  is  often  lost  on  these  observers  that  an  increase  in  prices 
on  account  of  punitive  damages-even  if  operating  neutrally-does  not  constitute  much  of  an 
affirmative  argument.) 

This  analysis,  however,  is  only  partially  correct.   Increasingly,  foreign  courts  are 
refusing  to  enforce  extraordinary  judgments  from  U.S.  courts  against  foreign  defendants. 
For  example,  very  recently  the  German  Federal  Coun  of  Justice  (Germany's  highest  court 
for  civil  and  commerical  matters)  refused  to  enforce  a  $400,000  punitive  damages  verdict 
obtained  in  an  American  court  by  an  American  plaintiff  against  a  German  defendant  on  the 
grounds  that  the  punitive  damages  verdict  was  inconsistent  with  German  public  policy.®   In 
the  same  case,  an  intermediate  court  had  reduced  the  pain  and  suffering  damages 


'Testimony  of  Professor  James  R.  Barth,  Auburn  University. 

'judgment  of  June  4.  1992,  BGH  Gr.  Sen.  Z.,  discussed  in  G.  L.  Priest,  Lawyers,  Liability 
and  Law  Reform:  Effects  on  American  Economic  Growth  and  Trade  Competitiveness,  71  IJ. 
Denver  L.  Rev.  115  at  146-47  (1993). 
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component  from  $200,000  to  $70,000  on  the  same  grounds. 

Foreign  judgments  of  this  nature  should  be  alarming  both  to  Congress  and  to  U.S. 
courts.   First,  they  are  strong  evidence  that  the  current  course  of  American  law  does  not 
command  wide  assent-itself,  another  reason  for  Congress  to  enact  an  expanded  H.R.  10. 
Secondly,  however,  such  judgments  suggest  an  increasing  competitiveness  problem  facing 
U.S.  producers  here  in  the  U.S.  To  the  extent  that  U.S.  verdicts  must  be  enforced  abroad, 
foreign  producers  need  not  add  the  costs  of  the  U.S.  civil  justice  system  into  the  prices  of 
products  and  services  sold  in  the  U.S.,  enabling  them  to  underprice  U.S.  producers  in  sales 
to  American  consumers. 

Ironically,  although  U.S.  producers  and  their  employees  are  harmed  from  this  effect, 
U.S.  consumers  benefit  because  they  can  obtain  products  and  services  at  lower  prices, 
without  the  effects  of  our  punitive  damages  and  joint  and  several  liability  doctrines  built  in. 
Put  slightly  differently,  the  refusal  of  foreign  courts  to  enforce  large  punitive  damages  or 
pain  and  suffering  awards  from  U.S.  courts  represents  a  type  of  ton  reform,  regrettably 
however,  only  available-prior  to  H.R.  10 — to  foreign,  rather  than  to  U.S.,  producers. 

For  these  various  reasons,  I  endorse  I-l.R.  10,  though  again  I  urge  that  its  provisions 
with  respect  to  punitive  damages  and  joint  and  several  liability  be  extended  to  all  civil 
litigation,  state  and  federal,  in  order  to  spread  the  benefits  of  reform  most  broadly.    I  also 
recommend  one  small,  but  important,  textual  amendment.   In  the  current  draft.  Sections 
103(c)(2)  and  103(d)  refer  to  "economic  injury"  and  "non-economic  damages"  in  the 
limitations  of  punitive  damages  and  joint  and  several  liability,  respectively.   The  legislation 
would  be  clearer  if  the  identical  term  were  used  in  both  sections  and  if  "economic  injury"  (or 
its  converse,  depending  upon  the  amendment)  were  to  be  explicity  defined  in  Section  103(e) 
as  "medical  expenses,  lost  income,  replacement  services  and  funeral  and  burial  expenses  as 
allowed  under  applicable  state  law."  That  amendment  would  eliminate  the  substantial 
litigation  that  one  might  otherwise  expect  over  the  meaning  of  "economic  injury"  or  "non- 
economic  damages." 


157 


Appendix  6. — Statement  of  the  Conference  of  Chief  Justices, 
Office  of  Government  Relations,  National  Center  for 
State  Courts 


Mr.  Guinnan  end  Members  of  the  Connnittee,  our  Statemeiit  is  submitted  on 
behalf  of  the  Conieimce  of  Chief  Justices  at  die  request  of  the  Conference's  President, 
the  Honorable  EUen  Ash  Peters,  Chief  Justice  of  die  Stqjteme  Court  of  Connecticut. 

The  Conference  of  Chief  Justices  (CCS)  is  die  priniBry  representative  of  the  State 
courts,  providing  them  with  Tmrintml  leadership  and  a  national  voice.  It  is  composed  of 
±e  highest  judicial  ofScers  of  the  56  State.  Territorial  and  Commonwealth  court  systems 
and  the  District  of  Columbia.  CCJ  represents  the  State  courts  similar  to  the  way  that  the 
National  Governors  Association  represents  the  executive  branch  of  State  governments. 

This  Statement  is  prompted  by  an  invitation  from  the  House  Committee  on  die 
Judiciary  to  CCJ  to  testify  on  the  product  liability  provisions  contained  in  section  103  of 
the  "Common  Sense  Legal  Rcfonns  Act  of  1995"  (H.R.  10).  We  are  grateful  for  diis 
opportunity  to  make  our  position  known  to  the  Committee.  This  Statement  expresses 
CCTs  long-standing  position  on  Federal  product  liability  legislation,  and  our  escalating 
concern  about  the  unforeseen  and  sobering  consequences  of  routine  Congressional 
preemption  of  State  law. 

The  Conference  of  Chief  Justices  welcomes  needed  reforms.  However,  it  has 
long  been  the  policy  of  the  Conference  to  oppose  federal  legislation  that  would  preempt 
State  law  governing  substantive  rules  of  tort  liability.  The  legislation  in  question  does 
not  deal  with  federal  question  jurisdiction  or  any  federal  cause  of  action.  It  pertains, 
instead,  to  an  area  of  law  that  has  long  been  the  pirimary  responsibility  of  State  courts. 
Access  to  die  federal  courts  on  these  issues  has  come  only  through  diversity  jurisdiction 
and,  in  those  cases,  involves  qiplication  of  State  law. 

To  come  quickly  to  the  point,  if  the  primary  goal  of  th«<  legislation  is  to  provide 
consistency  and  xmiformity  in  tort  litigation,  we  are  concerned  that  its  effect  will  be  the 
opposite.  Preempting  each  State's  existing  tort  law  in  favor  of  a  broad  Federal  product 
liability  law  will  create  additional  complexities  and  impredictability  for  tort  litigation  in 
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both  State  and  Federal  courts,  while  depriving  victims  of  defective  products  of  carefully 
reasoned  principles  and  procedures  already  carefully  developed  at  the  State  level.  The 
critical  experience  of  State  courts  with  the  long  process  of  interpretation  and  consistency 
on  major  points  of  product  liability  law  tells  us  that  Federal  legislation  is  not  the  answer. 
Re-inventing  toit  law  must  occur  by  and  through  Ae  State  courts  and  legislatures  that  are 
best  situated  to  determine  and  control  the  impact  of  reform  within  their  own 
communities. 

Over  the  last  thirteen  years,  CCJ  has  confronted  and  challenged  predetermined 
reform  efifoits  for  a  Federal  "fix"  of  product  liability  law.  ^  Without  dwelling  on  a  long 
recitation  of  statistics,  we  believe  that  a  few  numbers  from  the  State  courts  are 
instructive.^  Data,  routinely  collected  by  the  National  Center  for  State  Courts,  indicates 


(1983)  CD  Resolution:  opposing  S.2631. 

(1987)  CCJ  Resolution:  favoring  statc-by-slatc  resolution  of  ton  reform  issue. 

(1988)  CCJ  Resolution:  reatBnning  opposition  to  broad  federal  preemption  of  state  tort  law  and  oi^xksing 

H.R.  JUS.tim  Uniform  Product  Safely  Act. 
(1988)  CCJ  Resolution:  opposing  £47i  and //Ji.  2238,  the  General  Aviation  Accident  Llabllliy  Standards 

Act. 
(1990)  CCJ  Congressional  Testimony:  opposing  51  1400,  the  Product  Liability  Reform  Act ,  before  the 

Senate  Consumer  Suboommittee  of  the  Committee  on  Commerce,  Science  and  Transportation 

(Feb.  22). 

(1 990)  CCJ  Congressiona]  Testimony:  opposing  S.  1400,  the  Product  Liability  Reform  Act,  before  the 

Senate  Subcommittee  on  Courts  and  Administrative  Practice  of  the  Committee  on  the  Judiciary 
(Jul.  31). 

(1991)  CCJ  Congressional  Testimony:  opposing  S.  640.  the  Product  Liability  Reform  Act,  before  the 

Senate  Consumer  Subcommittee  of  the  Committee  on  Commerce,  Science  and  Tiansportatioa 
(Sep.  12). 

(1992)  CCJ  Ck>ngiessional  Testimony  :  opposing  S.640.  before  the  Senate  Subcommittee  on  (Courts  and 

Administrative  Practice  of  the  Committee  on  the  Judiciary  (Aug.  5). 

(1993)  CCJ  Congressional  Testimony  :  apposing  S.687.  The  Product  Liability  Fairness  Act.  before  the 

Senate  Consumer  Subcommittee  of  the  Committee  on  Commerce,  Science  and  Ttansportatioa 
(Sep.  23). 

(1994)  CCJ  Congressional  Testimony :  opposing  £687,  The  Product  Liability  Fairness  Act.  before  the 

Senate  Judiciaiy  Committee  (Mar.  1 3). 

For  cTvcr  seventeen  years,  the  National  State  Court  Statistics  Project  a  joint  effort  of  the  Conference  of 
State  Court  Administrators,  the  State  Jusboe  Institute,  the  U.S.  Bureau  of  Justice  Statistics,  and  the 
National  Center  for  State  Courts,  has  been  the  only  effective  mechanism  for  collecting  and  oomptliag 
statistical  data  on  the  work  of  State  courts.  The  State  courts'  statistics,  used  in  this  Statement  to  describe 
ton  filings  and  trends,  are  taken  from:  State  Court  Caseload  Statistics:  Annual  Report  1992  (March 
1994),  National  Center  for  State  Courts:  Williamsburg.  VA,  p.  50. 
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that  in  1992,  roughly  9%  of  the  ^proximately  10  million  new  civil  filings  in  State 
general  jurisdiction  courts  were  tort  cases  (1,000,000),  sec  attached  Chart  1:  The 
Composition  of  Civil  Filings  (1992V  Only  about  4%  of  the  new  tort  filings  in  State 
general  jurisdiction  courts  were  product  liabihty  cases  (only  about  40,000  products  cases 
for  the  entire  country  in  1992),  see  attached  Chart  2:  Composition  of  Tort  Filings  (1992). 
Product  liability  cases  decided  at  trial  comprise  less  than  3%  of  all  torts  reaching  trial. ^ 
Between  1986  and  1992,  new  non-auto  tort  filings  (e.g.  product  liability,  medical 
malpractice,  defamation)  remained  relatively  constant,  falling  and  rising  only  moderately 
over  that  period,  and  ending  in  1992  at  a  level  just  slightly  above  the  1986  level,  see 
attached  Chart  3:  Total  Non-Auto  Tort  Filings  Trends  (1986  -1992).'* 

CCJ  is  aware  of  the  current  allegations  from  some  quarters  of  excessive  legal 
costs,  stunted  product  development,  insurance  unavailability,  and  American  inability  to 
compete  in  global  markets.  To  the  extent  that  these  allegations  are  factually  supported, 
the  remedy  lies  with  State  courts  and  State  legislatures,  which  can  best  determine  and 
allocate  the  social  and  economic  impact  of  present  law  on  their  own  communities.^ 


The  composition  of  torts  decided  at  thai  reflects  nunibcTs  gathered  from  27  large  urban  trial  courts  in 
1989.  Those  numbers  are  consistent  with  1994  preliminary  (unpublished)  figures  reported  by  jurisdictions 
currently  partidpaiing  in  the  national  Civil  Trial  Court  Information  Network  (CTCN).  a  two-year  project, 
tunded  by  the  U.S.  Burou  of  Justice  Statistics  and  managed  by  the  Research  Division  of  National  Center 
for  State  Courts.  CTCN  statistics  are  derived  from  16  reporting  jurisdictions,  which  together  averaged  a 
rateof  2.7%  ofthe  tort  cases,  excluding  asbestos,  being  decided  at  trial;  half  of  the  16  jurisdictions 
reported  products'  trial  rates  of  lest  than  3%. 

Data  collected  through  the  Administrative  Office  of  the  U.S.  (Federal)  Courts,  excluding  asbestos  cases, 
show  thai,  from  1985  to  1991,  Federal  court  filings  have  declined  almost  40%;  sec  Galanier,  Marc, 
Statement  on  S.640,  Senate  Consumer  Subcommittee  (Sep.  1991).  Analysis  of  both  State  and  Federal 
court  civil  ''?T*i/v/<T  indicate  that  a  more  significant  increase  in  tort  filings  may  be  found  in  property 
rights  cases.  Within  a  given  state,  filing  trends  suggest  that  variations  or  "pikes'  in  the  number  of 
product  liability  filings  are  related  to  state  legislative  changes  enacted  during  that  period.  For  example,  in 
several  states,  anticipating  new  stale  statutes  expected  to  disadvantage  plaintiffs,  spikes  reflected  the 
hastening  of  plaintiSs  to  file  luider  existing  roles. 

It  is  too  often  overlooked  that  there  presently  exists  among  the  States  a  high  degree  of  uniformity  on  major 
points  of  product  liability,  achieved  over  many  decades  through  tens  of  thousands  of  cross  citations  of 
precedents  in  State  case  law  and  by  resort  to  such  widely  accepted  sources  as  the  Restatement  of  Torts,  the 
Uniform  Commercial  Code,  and  the  National  Conference  of  Commissioners  on  Uniform  Law.  U.S. 
Govenuncnt  AccountinK  Office.  Product  Liability:  Verdicts  and  Case  Resolution  in  Five  States. 
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We  might  point  out.  for  instance,  that  Arizona  tort  law  is  controlled  by  provisions 
of  tiie  Arizona  Constitution  (see,  for  instance,  article  2,  section  31,  and  aiticls  18, 
sections  S-8).  If  Section  103  of  H.R.  JO  were  passed,  it  would  invalidate  these 
provisions  of  the  Arizona  Constitution.  While  diis  is  a  result  that  some  Arizonans  might 
desire,  we  must  remember  that  these  constitutional  provisions  were  very  important  to  die 
firamers  of  the  Arizona  Constitution.  These  citizens  of  Arizona  were  recendy  offered  a 
chance  to  amend  or  repeal  those  provisions  and.  in  a  hotly  contested  campaign,  flatly 
rejected  the  opportunity.  Thus,  in  addition,  we  submit  that,  as  far  as  a  State  like  Arizona 
is  concerned,  the  people  have  already  spoken. 

Arizona  provides  a  further  example  of  the  effect  of  the  provisions  of  H.R.  10. 
Section.  103  (d)  preempting  State  laws  on  joint  and  several  hability  and  comparative 
negligence.  Within  Ac  last  few  years,  die  Arizona  legislature  has  enacted  a 
comprehensive  scheme  dealing  with  comparative  negligence  and  contribution  among 
joint  tortfeasors  has  abolished  joint  and  several  liability  in  most  circumstances.  This 
legislation  was  die  product  of  an  intense  debate  in  the  legislature,  and  many  of  its 

GAO/HRD-89-99  (September  29.  1989).  Looking  at  21  yean  of  product  liability  verdicts,  researcben 
with  the  American  Bar  Foundatioa  find  that  jury  verdicts  in  products  cases  are  not  incoherent  and 
unpredictable,  but  rather,  havr  persistent,  intelligible  patterns.  Their  pauems  of  product  liability  cases 
that  went  to  trial  are  quite  different  from  the  rhetoric  of  tort  reform.  The  system  is  not  described  by  cases 
involving  consumer  products,  pharmaceutical  products  or  recreational  equipment  Instead  it  is  a  system 
described  first  by  cases  involving  products  encountered  in  the  workplace  arul  second  by  cases  involving 
vehicle-related  products.  The  most  likely  plainti£Es  arc  male,  bluc-coUar  workers  with  Lnjuhes  aSecting 
their  wage-eaming  capacity,  see  Daniels,  Stephen,  and  Martin.  Joanne,  (1993)  Don't  kill  the  Messenger 
Till  You  Read  the  Message:  Products  Liability  Verdicts  in  Six  California  Counties,  1970-1990,  Justice 
System  Journal  V.  16,  N.  2,  pp.  69-95. 

Thirty-nine  states  either  do  not  permit  punitive  damages  or  have  taken  steps  to  reduce  the 
frequency  and  size  of  the  punitive  damage  awards  through  state-level  tort  reform.  Following  Hasllp  (111 
S.  CT.  1032  [1991]),  even  some  of  the  nine  remaining  states  have  tightened  their  standards,  see  note  5  in 
Koenig.  Thomas  and  Rustad.  Michael,  The  Quiet  Revolution  Revisited:  An  Empirical  Study  of  the  Impact 
of  State  Tort  Reform  on  Punitive  Damages  in  Products  Liability,  Justice  Svstt^  JW"^'^^  ^  16.  N.  2,  p. 
23. 

U.S.  Government  Accounting  OfiQce,  Liability  Insurance:  Effects  of  Recent  'Crisis'  on 
Businesses  and  other  Organisations  (1 988)  GAO/HRD-88-64).  Wall  Street  Journal,  ABA  Report  Urges 
Overhaul  of  Insurance  liability  Laws  and  Antitrust  Exemption.  (12/18/88)  Bl. 
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features  were  the  result  of  compromise  between  competing  interest  groups  in  this  State. 
As  die  legislation  now  stands,  it  is  a  thoughtfully  crafted  legislative  expression  of  the 
will  of  the  people  of  Aiizona.  There  is  nothing  to  be  gained  in  having  this  careful 
regime  overturned  by  Federal  legislation  with  unpredictable  consequences  on  a  national 
scale. 

If  the  search  is  for  a  single  settled  law,  the  goal  will  not  be  achieved  through 
federal  legislation.  Section  103  of  H.R.  10  would  replace  all  related  State  law  and 
substitute  federal  standards  with  novel  and  imtested  tenns  and  concepts.^  The  new 
standards  of  Section  103  would  be  imposed  in  a  single  overlay  upon  the  56  existing  State 
court  systems  as  well  as  the  federal  courts.  The  overlay  will  fit  somewhat  differently  in 
each  instance  and  will  impact  some  States  more  heavily  than  others.  But  in  each 
instance  we  will  have,  in  conjunction  with  existing  State  practices  and  procedures  for 
tort  law,  a  new  and  contradictory  system  of  federal  laws  for  product  liability  cases. 

It  follows  that  the  Federal  standards,  however  well  articulated,  will  be  ^plied  in 
many  different  contexts  and  inevitably  will  be  interpreted  and  implemented  differently, 
not  only  by  the  State  courts  but  also  by  the  Federal  Courts.'^  Since  the  legislation  does 
not  create  Federal  question  jurisdiction  or  a  Federal  cause  of  action,  it  would  leave 
primary  adjudication  to  State  courts,  where  these  cases  have  been  traditionally  tried. 
Access  to  the  Federal  courts  will  continue  to  come  only  by  diversity  jurisdiction. 

So  we  vnll  not  only  have  State  courts  interpreting  and  applying  a  mix  of  State  and 
Federal  law  in  the  same  case,  but  we  will  also  have  the  Federal  courts,  under  diversity 
jurisdiction,  interpreting  and  applying  the  same  mix.    Moreover,  State  Supreme  Courts 


CCJ  is  not  routinely  opposed  to  all  e)q>ansion  of  federal  Jumdiction.  For  instance,  it  does  not  of^xxe 
legitlatioD  that  would  create  new,  but  limited,  access  to  federal  courls  for  mass  tort  cases  arising  firom  a 
single  catastrophic  cvenL 

The  Federal  Coxutt  Study  Committee  (FCSC)  does  not  specifically  discuss  rootine  product  liability 
litigatioiL  Its  recommendations  for  climiiution  or  resthction  of  diversity  jtirisdiction  run  couBtcr. 
however,  to  the  assumption  underlying  the  proposed  federal  products  liabiLty  statute. 
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will  no  longer  be.  as  they  ore  today,  the  final  arbiters  of  their  tort  law.  Federal  statutory 
standards,  even  without  Federal  question  jurisdiction,  will  make  the  Supreme  Coiut  of 
the  United  States  the  court  of  last  resort  for  a  new  class  of  cases,  cases  with  State  and 
Federal  questions  stretching  far  beyond  its  current  jurisdiction.  A  legal  thicket  is 
inevitable  and  the  burden  of  imtangling  it,  if  it  can  be  untangled  at  all,  will  lie  only  with 
the  Supreme  Court  of  the  United  States,  a  court  which  many  experts  feel  is  not  only 
overburdened  but  also  incapable  of  maintaining  adequate  uniformity  in  existing  Federal 
law  as  it  is  variously  interpreted  by  the  13  United  States  Courts  of  Appeals. 

The  negative  consequences  of  Section  103  of  H.K  10  for  federalism  are 
incalculable.  With  the  proposed  legislation  reaching  so  far  into  substantive  civil  law. 
States  will  be  forced  to  provide  the  judicial  structure,  but  will  not  be  permitted  to  decide 
the  social  and  economic  questions  in  the  law  that  their  courts  administer.  Enactment  of 
Section  103  would  alter,  in  one  stroke,  the  fundamental  federalism  inherent  in  this 
country's  tort  law.  CCJ  firmly  holds  that  tort  reform  remedies  must  lie  with  State  courts 
and  legislatures,  which  are  most  aware  of  and  best  situated  to  determine  the  social  and 
economic  impact  of  present  law  in  their  own  communities.  Section  103  is  a  radical 
departure  from  our  current  legal  regime,  and  is  neither  justified  by  experience  nor  wise 
as  a  matter  of  policy. 

CCJ  thanks  the  members  of  this  Committee  for  the  invitation  to  express  our 
views  on  Section  103  o/H.R  JO,  and  will  consider  questions  that  members  may  have. 
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RESOLUTION 

Federal  Product  Liability  Legislation 

WHEREAS,  since  1983,  the  Conference  of  Chief  Justices  (the  Conference)  has 
opposed  'broad  federal  legislation'  that  would  preempt  slate  product 
liability  laws.  This  policy  has  been  continuously  reaffirmed  through 
Conference  resolutions,  testimony  by  Conference  members,  and 
correspondence;  and 

WHEREAS,  if  the  search  is  for  a  settled  system  of  law,  congressional  efforts  to  create 
and  impose  consistency  and  unifornriily  in  tort  law  will  have  the  opposite 
effect  by  creating  additional  complexity  and  unpredictability  in  litigation 
during  the  period  required  for  common-law  interpretation  of  new  federal 
statutory  dernilions;  and 

WHEREAS,  any  needed  reforms  in  tori  law  should  occur  in  and  through  stale  courts 
and  legislatures,  the  institutions  best  situated  to  determine  and  conirol  the 
impact  of  reform  within  their  own  communities;  and 

WHEREAS,  state  product  liabiiily  law  has  achieved  substantial  uniformity  over  a  thirty- 
year  period,  largely  based  on  the  principles  set  forth  in  section  402A  of 
the  RESTATEMENT  (SECOND)  OF  TORTS,  as  adopted  in  almost  every 
state.  The  American  Law  Institute  will  issue  a  RESTATEMENT  (THIRD) 
OF  TORTS  based  on  a  thorough  study  of  all  the  relevant  legal  and 
economic  developments  in  the  last  three  decades,  reflecting  a  careful 
evolution  of  the  law  and  an  emerging  consensus  on  fundamental 
principles  of  tort  law  in  general  and  product  liability  law  in  particular,  and 

WHEREAS,  federal  preemptive  legislation  is  both  unnecessary  and  poses  a  serious 
threat  to  fundamental  principles  of  federalism  by  invading  the  traditional 
and  fundamental  sphere  of  state  court  responsibility  and  by  including 
such  radical  concepts  as  the  proposition  that  the  United  Stales  Court  of 
Appeals  should  be  the  final  arbiter  of  stale  tort  law. 


NOW.  THEREFORE.  BE  IT  RESOLVED  that  the  Conference  strongly  opposes  federal 
preemption  of  existing  stale  product  liability  law,  both  as  a  measure 
contrary  to  the  need  for  speedy  and  economical  resolution  of  disputes 
and  as  an  unwise  and  unnecessary  intrusion  on  principles  of  federalism. 


Adopted  as  proposed  by  the  State-Federal  Relations  Committee  of  the  Conference  of 
Chief  Justices  at  the  Forty-sixth  Annual  Meeting  in  Jackson  Hole,  Wyoming,  on  August 
4.  1994. 
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Appendix  7. — Statement  of  Ralph  Nader 

I.  Introduction 

H.R.  10,  the  so-called  Common  Sense  Legal  Reform  Act,  is  an  extraordinarily 
brazen  attempt  for  federal  preemption  of  existing  and  future  state  developed  ac- 
countability standards  against  manufacturers  and  sellers  of  defective  products  that 
injure  and  kill  innocent  people.  The  bill  would  cruelly  restrict  the  rights  of  victims 
of  defective  products  in  every  state,  weakening  existing  state  laws  that  protect  con- 
sumers. One  would  expect  that  proponents  of  such  changes  would  have  substantial 
support — hard  facts  and  statistical  data — to  support  such  unprecedented  federal  reg- 
ulation of  state  judges  and  juries.  Instead,  H.K.  lO's  supporters  are  using  what  has 
previously  been  described  as  "dubious  anecdotes,  questionable  research,  concocted 
statistics,  factual  and  legal  misstatements,  and  willful  disregard  of  contradictory 
evidence,"  ^  to  support  this  legislation.  As  they  have  done  for  over  a  decade,  the  pro- 
ponents of  this  legislation  are  continuing  to  rely  on  several  myths  about  our  nation's 
judicial  system — including  wild  claims  about  out-of-control  jury  awards  making 
United  States  corporations  anti-competitive  and  exaggerated  descriptions  of  litiga- 
tion explosions — in  order  to  convince  Congress  to  insulate  manufacturers  and  sellers 
of  defective  products  from  adequately  compensating  their  victims. 

H.R.  10  contains  many  provisions,  one  which  relates  only  to  products  liability  law- 
suits and  others  which  impact  products  liability  lawsuits  and  other  categories  of  liti- 
gation as  well.  Section  103,  the  products  liability  section  of  H.R.  10,  contains  three 
major  provisions.  Subsection  (b)  would  immunize  sellers  of  defective  or  dangerous 
products  unless  the  seller:  failed  to  exercise  reasonable  care  with  respect  to  the 
product;  breached  an  express  warranty  regarding  the  product;  or,  engaged  in  inten- 
tional wrongdoing  with  respect  to  the  product.  Subsection  (c)  caps  punitive  damages 
at  $250,000  or  three  times  the  economic  damages  awarded  to  a  claimant,  whichever 
is  greater.  Subsection  (c)  will  also  prohibit  the  awarding  of  punitive  damages  unless 
a  victim  can  establish  by  "clear  and  convincing  evidence  that  the  harm  sufTered  was 
the  result  of  conduct  manifesting  actual  malice."  Subsection  (d)  eliminates  joint  and 
several  liability  for  non-economic  damages. 

Other  provisions  of  H.R.  10  would:  require  an  injured  individual  or  small  business 
to  pay  the  legal  fees  of  a  prevailing  corporate  defendant — the  so-called  "loser  pays" 
provisions  (Section  101);  limit  the  use  of  scientific  evidence  in  criminal  prosecutions, 
as  well  as  tobacco  and  environmental  litigation  (Section  102);  limit  the  use  of  RICO 
in  securities  suits  (Section  107);  restrict  the  courthouse  for  defrauded  small  inves- 
tors— including  small  businesses — who  have  been  swindled  out  of  their  life  savings 
in  financial  frauds  (Title  II);  and,  modify  Rule  11  in  a  manner  that  will  unfairly  ex- 
pose attorneys  for  civil  rights  plaintiffs  to  sanctions  for  engaging  in  potential  ground 
breaking  litigation  (Section  104). 

Last  week,  the  Subcommittee  on  Courts  and  Intellectual  Property  heard  impor- 
tant and  compelling  testimony  from  several  witnesses  questioning  and  opposing  the 
provisions  in  H.R.  10  that  would  establish  the  "loser  pays"  system  and  limit  the  ad- 
missibility of  scientific  evidence  in  federal  courts.^  The  supporters  of  these  provi- 
sions have  told  wild  stories  of  a  litigation  explosion  fueled  by  junk  science  and  frivo- 
lous litigation.  However,  even  a  cursory  review  of  the  opposing  witnesses'  testimony 
reveals  that  the  supporters  of  the  scientific  evidence  and  loser  pays  provisions  are 
wrong  on  both  the  law  and  the  facts.  For  example.  Dr.  Franklin  Zweig,  President 
of  the  Einstein  Institute,  testified  that  the  limitations  on  scientific  evidence  would 
hamper  American  competitiveness  by  hindering  the  ability  of  United  States  corpora- 
tions to  engage  in  litigation  to  protect  themselves  from  foreign  patent  infringement 
and  counterfeit  products.  Anthony  Roisman  testified  that  H.R.  lO's  provision  on  sci- 
entific evidence  would  actually  increase  litigation  by  encouraging  attorneys  to  spend 
hours  fighting  over  the  meaning  of  the  new  evidentiary  standards  and  require 
judges  to  spend  endless  amounts  of  time  incpiring  into  the  nature  of  scientific  evi- 
dence. More  importantly,  both  witnesses  testified  that  there  was  no  perceivable  need 
for  the  new  provision  because  there  was  no  epidemic  of  junk  science  in  the  courts — 
just  a  few  anecdotes  being  peddled  by  the  manufacturers  of  dangerous  toxics  and 


1  Kenneth  Jost,  Tampering  with  Evidence:  The  Liability  and  Competitiveness  Myth,"  ABA 
Journal  (April  1992). 

*See,  e.g.,  Testimony  of  Anthony  Z.  Roisman  before  Subcommittee  on  Courts  and  Intellectual 
Property,  Feb.  10,  1995;  Testimony  of  Dr.  Franklin  Zweig,  President  of  the  Einstein  Institute 
for  Science,  Health  and  the  Courts,  before  Subcommittee  on  Courts  and  Intellectual  I^roperty, 
Feb.  10,  1995. 
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deadly  products.  Similar  testimony  was  heard  from  the  witnesses  testifying  about 
the  "loser  pays"  provision. 

Today,  triis  Committee  will  hear  from  several  witnesses  that  oppose  the  products 
liability  provisions  of  H.R.  10.  These  witnesses  will  likely  refute  the  anecdotes  fuel- 
ing the  litigation  explosion  and  runaway  punitive  damages  myths  behind  the  prod- 
ucts liability  provisions  by  providing  the  hard  facts  and  statistical  data  that  the  sup- 
porters of  H.R.  10  have  failed  to  include  in  this  debate.  However,  since  similar  facts 
and  statistical  data  presented  to  both  houses  of  Congress  over  the  past  ten  years 
have  failed  to  convince  the  sponsors  of  H.R.  10  that  this  legislation  is  solely  de- 
signed to  protect  corporate  wrongdoers,  a  brief  recitation  of  just  some  of  this  data 
is  appropriate. 

n.  Debunking  The  Myths  About  Products  Liability 

1)  there  is  no  litigation  explosion  involving  products  liability  lawsuits! 

According  to  the  National  Center  for  State  Courts,  in  1992,  products  liability  suits 
comprised  only  4%  of  all  tort  cases  in  state  courts  and  tort  suits  comprised  only  9% 
of  all  civil  filings  in  state  courts.^  This  data  is  not  an  aberration.  In  1991,  the  Cen- 
ter for  State  Courts  found  that  products  liability  lawsuits  also  represented  only  4 
percent  of  aU  tort  cases  and  that  tort  cases  represents  only  10  percent  of  all  civil 
cases.  In  addition,  the  most  recent  data  on  products  liability  lawsuits  reveals  that 
not  only  is  there  no  litigation  explosion,  but  that  products  liability  cases  are  actually 
declining.  Again,  according  to  the  National  Center  for  State  Courts,  since  1990,  tort 
cases  have  decreased  by  2  percent.'*  Furthermore,  the  number  of  non-asbestos  prod- 
ucts liability  cases  in  the  federal  courts  declined  almost  40  percent  between  1985 
and  1991.5 

2)  PUNITIVE  DAMAGE  AWARDS  ARE  NOT  OUT-OF-CONTROL! 

According  to  the  most  exhaustive  study  of  punitive  damage  awards  ever  com- 
pleted, between  1965  and  1990,  only  355  punitive  damages  were  awarded  in  state 
and  federal  products  liability  cases.  91  of^  these  awards  occurred  in  asbestos  law- 
suits, so  non-asbestos  punitive  damages  were  awarded  at  an  average  of  just  11  each 
year.  In  addition,  the  study  revealed  that  plaintiffs  received  the  full  amount  of  the 
punitive  damages  initially  awarded  in  only  44  percent  of  the  cases  examined.  A 
study  by  the  American  Bar  Association  of  over  25,000  jury  awards  between  1981 
and  1985,  found  that  the  median  punitive  damage  award  was  only  $30,000. 

Despite  this  fact,  the  tortfeasors  lobby  has  distorted  this  debate  by  mocking  the 
few  victims  of  deadly  products  that  do  receive  punitive  damage  awards.  The  most 
recent  subject  of  this  arrogant  ridicule  is  a  women  who  was  severely  injured  by  a 
cup  of  McDonald's  coffee.  In  February  1992,  while  sitting  in  a  non-moving  car,  80 
year-old  Sheila  Liebeck  suffered  third  degree  bums  over  six  percent  of  her  body,  in- 
cluding her  genital  and  groin  areas,  after  the  cup  of  coffee  she  was  holding  spilled 
into  her  lap.  As  a  result,  she  was  hospitalized  for  eight  days  and  underwent  skin 
grafting.  Ms.  Liebeck  sought  to  settle  her  claim  for  a  mere  $20,000,  but  McDonald's 
refused.  During  extensive  discovery,  Ms.  Liebeck's  attorney  discovered  that  more 
than  700  claims  had  been  filed  against  McDonald's  by  people  burned  by  its  coffee 
between  1982  and  1992.  In  addition,  McDonald's  admitted  that  it  kept  its  coffee  at 
temperatures  almost  40  degrees  higher  than  most  food  establishments.  The  jury 
awarded  Ms.  Liebeck  $200,000  in  compensatory  damages,  which  was  reduced  to 
$160,000  because  the  jury  found  Ms.  Liebeck  20  percent  at  fault  for  the  spill.  The 
jury  also  awarded  Ms.  Liebeck  $2.7  million  in  punitive  damages,  the  equivalent  of 
two  days  of  McDonald's  coffee  sales.  The  trial  court  subsequently  reduced  the  puni- 
tive award  to  $480,000 — three  times  the  compensatory  damages.®  Notwithstanding 
the  hysteria  surrounding  the  McDonald's  coffee  case,  the  facts  demonstrate  that  pu- 
nitive damage  awards  are  not  awarded  arbitrarily  or  without  just  cause,  and  that 
awards  are  subject  to  review  and  reduction  by  trial  judges. 


3  State  Court  Caseload  Statistics:  1992  Annual  Report  (March  1994),  National  Center  for 
State  Courts. 

*  1992  Annual  Report  of  the  National  Center  for  State  Courts,  National  Center  for 
State  Courts,  1994. 

^Testimony  of  Marc  Galanter,  Director,  Institute  of  Legal  Studies,  University  of  Wisconsin 
Law  School,  before  the  United  States  Senate  Consumer  Sulxommittee,  September  19,  1991. 

«S.  Reed  Morgan,  McDonald's  Burned  Itself,  Texas  Lawyer,  Sep.  12,  1994  at  18. 
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P\irthermore,  the  proposed  limitation  on  punitive  damages  would  particularly  aid 
grossly  reckless  corporations  that  kill  or  injure  children  and  the  elderly,  because 
these  victims  often  have  small  economic  damages.  Therefore,  in  most  cases,  large 
corporations  that  kill  or  injure  a  child,  no  matter  how  criminally  irresponsible  or 
negligent  the  corporation  behaved,  would  only  have  to  pay  $250,000  in  punitivee 
damages. 

3)  JOINT  AND  SEVERAL  LIABILITY  IS  RARELY  USED  AGAINST  DEEP-POCKET  CORPORATE 
DEFENDANTS  WITH  NO  RESPONSIBILITY  FX)R  A  VICTIM'S  INJURY! 

Joint  and  several  liability  can  only  be  applied  to  a  defendant  if  their  actions  alone 
would  have  caused  the  entire  injury  or  were  an  essential  factor  in  causing  an  indi- 
visible injury.  Second,  a  defendant  found  jointly  liable  is  entitled  to  receive  contribu- 
tion from  other  wrongdoers  for  their  portion  of  damages  awarded.  Finally,  joint  and 
several  liability  is  rarely  used.  In  fact,  a  study  by  the  State  Bar  of  Wisconsin  found 
that  between  1985  and  1986,  joint  and  several  liability  was  an  issue  in  only  2.6  per- 
cent of  the  cases  examined. 

Moreover,  the  elimination  of  joint  and  several  liability  would  actually  increase 
courts'  caseloads  and  increase  litigation  costs,  by  discouraging  settlements  and  re- 
quiring injured  consumers  to  initiate  multiple  claims.  Most  importantly,  however, 
the  elimination  of  joint  and  several  liability  would  adversely  impact  and  further 
burden  the  most  seriously  injured  consumers,  while  removing  a  strong  incentive  for 
corporations  to  manufacture  safe  products. 

The  provision  in  H.R.  10  relating  to  joint  and  several  liability  pertains  only  to 
non-economic  damages.  However,  limitations  on  non-economic  damages  wUl  have  a 
disproportionate  effect  on  non-wage  earners,  or  low-wage  earners,  since  the  largest 
component  of  "economic"  damages  is  often  lost  wages.  Therefore,  this  provision 
would  have  its  most  serious  adverse  impact  on  injured  women,  children  and  senior 
citizens.'^ 

In  addition,  one  of  the  most  devastating  harms  suffered  by  product  victims  is 
damage  to,  or  loss  of,  reproductive  capacity.  Yet,  this  type  of  egregious  injuries  often 
results  in  very  little  "economic"  loss.  By  limiting  pain  and  suffering  damages,  H.R. 
10  would  deny  fair  compensation  to  people  who  have  lost  their  ability  to  have  chil- 
dren, Defective  products  that  have  damaged  women's  reproductive  systems  include 
DES,  the  Dalkon  Shield  and  Copper-7  lUDs. 

4)  JURIES  AWARDS  IN  GENERAL  ARE  NOT  OUT-OF-CO>fTROL! 

Between  1989  and  1993,  a  plaintifTs  chance  of  winning  a  products  liability  lawsuit 
has  dropped  from  59  percent  to  41  percent.® 

5)  PRODUCTS  LIABILITY  SUITS  ARE  NOT  HARMING  U.S.  COMPETITIVENESS! 

According  to  the  most  comprehensive  study  of  products  liability  insurance  data, 
in  1991,  the  total  cost  of  products  liability  insurance  was  one  fifth  of  one  percent 
of  total  retail  sales.^  The  study  performed  by  the  National  Insurance  Consumer  Or- 
ganization reviewed  products  liability  insurance  data  provided  to  state  insurance  de- 
partments, which  was  collected  by  A.M.  Best  and  Company,  and  covered  the  decade 
ending  December  31,  1991.  The  data  also  revealed  that  over  the  past  decade,  less 
than  56,000  people  a  year  received  payment  for  product  injuries  from  product  manu- 
facturers' insurance  companies,  and  the  average  payment  to  victims  of  all  claims 
was  $3,767.  Furthermore,  total  products  liability  verdicts  and  settlements,  both  fed- 
eral and  state,  averages  less  than  $3  billion  a  year — less  than  the  amount  Ameri- 
cans spend  on  dog  food  each  year. 


7  Michael  Rustad,  HIS  AND  HER  TORT  REFORM:  GENDER  INJUSTICE  IN  DISGUISE  (paper  deliv- 
ered at  1994  Annual  Meetings  of  the  Law  and  Society  Association,  Arizona). 

^Richard  Perez-Pena,  U.S.  Juries  Grow  Tougher  on  Plaintiffs  in  Lawsuits,  N.Y.  Times,  Jun. 
17,  1994  at  Al. 

^Robert  Hunter,  Product  Liability:  1991  Calendar  Year  Experience,  National  Insurance 
Consumer  Organization,  Sept.  8,  1992. 
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6)  VICTIMS  OF  PRODUCT  INJURES  RARELY  SUE! 

According  to  a  Rand  Corporation  study,  only  ten  percent  of  people  who  are  injured 
ever  use  the  tort  system  to  seek  compensation  for  their  injuries.^"  The  problem,  as 
described  by  the  Harvard  School  of  Public  Health's  study  of  medical  malpractice, 
which  also  affects  products  UabUity, — is  not  one  of  too  few  claims  but  one  of  not 
enou^  claims,  given  the  90  percent  or  more  wrongfully  injured  persons  who  receive 
no  compensation.  The  Committee  should  appreciate  that  winning  a  products  liability 
lawsuit  is  a  very  difficult  undertaking,  usually  putting  a  person  of  very  modest 
means  against  a  corporate  defendant  that  has  possession  of  tests,  the  internal  and 
external  "experts"  and  insurance  resources  to  wear  down  the  plaintiff  and  block  ac- 
cess to  evidence  over  long  periods. 

in.  Supporters  of  H.R.  10  Should  Have  the  Burden  of  Proving  That  Changes 
IN  THE  Legal  System  Are  Necessary! 

Over  the  past  ten  years,  I  have  continually  called  on  the  advocates  of  the  changes 
contained  in  H.R.  10  to  provide  the  answer  to  three  questions  about  our  nation's 
judicial  system.  Without  fail,  these  advocates — whether  they  be  members  of  Con- 
gress or  professional  lobbyists — have  never  answered  the  following  questions: 

1)  Since  you  believe  that  product  liability  cases  are  harming  the  economy,  can 
you  give  me  an  estimate  in  any  recent  year  of  the  total  amount  in  verdicts  and 
settlements  transferred  from  defendants  to  plaintiffs  in  both  state  and  federal 
courts? 

2)  What  is  the  annual  cost  to  Americans  of  product  defects  and  casualties? 

3)  How  many  product  liability  cases  are  filed  each  year;  how  many  are  set- 
tled; how  many  are  dismissed;  how  many  are  lost;  how  many  are  won? 

IV.  Enactment  of  H.R.  10  Would  Result  in  Unprecedented  Preemption  of 

State  Law 

H.R.  10  will  undermine  two  centuries  of  states'  rights  in  developing  tort  laws  and 
the  ability  of  individual  citizens  to  make  Congress,  the  executive  branch  and  cor- 
porate America  accountable  when  they  fail  to  safeguard  the  health  and  safety  of  our 
nation.  Has  cruel  duplicity  had  more  persistent  practitioners? 

Just  over  a  month  ago,  Rep.  Henry  Hyde,  Chairman  of  the  Judiciary  Committee, 
spoke  out  against  federal  preemption  of  state  law.  On  national  television  he  said, 
"but  we're  federalizing  a  lot  of  things  that  perhaps  we  shouldn't."  More  recently,  the 
House  passed  a  bill  that  would  restrict  unfunded  mandates  on  the  states.  Yet  H.R. 
10,  which  Rep.  Hyde  has  cosponsored  along  with  many  other  members  of  Congress 
who  speak  in  support  of  states'  rights,  seeks  to  federalize  200  years  of  state  common 
law  regarding  tort  liability.  The  Chief  Justice  of  the  Supreme  Court  of  Arizona, 
Honorable  Stanley  Feldman,  speaking  on  behalf  of  the  Conference  of  Chief  Justices, 
testified  last  year  before  the  Senate  Committee  on  the  Judiciary  during  hearings  on 
products  liability  reforms  similar  to  those  contained  in  H.R.  10,  that  "the  [Con- 
ference of  Chief  Justices  opposes]  federal  legislation  that  would  preempt  State  law 
foveming  substantive  rules  of  tort  liability."  Even  more  revealing,  however,  is  Chief 
ustice  Feldman's  hint  that  such  changes  are  actually  unfunded  mandates  forced 
upon  the  states.  "States  will  be  forced  to  provide  the  judicial  structure,  but  will  not 
be  permitted  to  decide  the  social  and  economic  questions  in  the  law  which  their 
courts  administer."  (See  p.  157).  Increasingly,  the  burdens  of  these  injuries  will  be 
shifted  away  from  shielded  defendants  and  unto  taxpayers. 

How  can  this  Committee,  knowing  that  the  data  and  facts  to  support  H.R.  10  do 
not  exist,  rely  on  a  small  number  of  anecdotes  peddled  by  the  manufacturers  of  dan- 
gerous and  defective  products  to  federalize  state  judicial  systems?  The  answer  is 
that  H.R.  10  is  really  an  attack  on  long-standing  state  laws  that  will  deprive  legal 
compensation  to  victims  of  defective  products  in  favor  of  the  most  pernicious  cor- 
porations in  the  country.  H.R.  10  can  best  be  described  as  a  bail-out  bill  for  tobacco, 
alcohol  and  gun  manufacturers,  as  well  as  polluters  and  companies  that  produce 
dangerous  products.  However,  as  demonstrated  by  our  country's  recent  experiences 
with  silicone  breast  implants,  asbestos,  the  dalkon  shield,  defective  motor  vehicles 
and  medical  devices,  medical  hospital  malpractice,  toxics  and  hazardous  pharma- 
ceuticals, and  drunk-driving  epidemics,  Americans  need  more  protection — not  less. 


i^Hensler,  et  al.,  "Compensation  for  Accidental  Injuries  in  the  United  States,"  Rand  Corpora- 
tion, Institute  for  Civil  Justice  (1991),  Executive  Summary  at  18. 
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V.  Real  Legal  Reform 

The  provisions  of  H.R.  10  would  deform,  not  reform,  our  judicial  system.  If  this 
Committee  was  serious  about  improving  the  legal  system  of  our  nation,  it  has  many 
options.  First,  it  would  limit  court-sanctioned  secrecy  agreements  that  keep  informa- 
tion about  public  hazards  hidden  from  the  public  and  the  government.  Protective 
orders  make  the  legal  system  less  efficient  by  requiring  parties  to  reinvent  the 
wheel  every  time  they  litigate  a  case  over  the  same  dangerous  product.  Second,  Con- 
gress coula  enact  tough  criminal  laws  that  sanction  corporations  for  wrongful  con- 
duct. In  some  cases,  the  deterrent  function  of  punitive  damages  acts  as  a  substitute 
for  criminal  penalties  that  would  punish  corporate  conduct  that  results  in  death  or 
serious  injury.  Finally,  Congress  should  require  insurance  companies  to  report  to 
the  federal  government  information  about  now  much  they  receive  and  how  much 
they  pay  out  in  liability  claims  each  year.  This  data  could  be  used  by  Congress  to 
more  accurately  direct  its  "legal  reform"  efforts. 

Thank  you. 
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Appendix  8. — Statement  of  M.  Kristen  Rand,  Director, 
Federal  Policy,  Violence  Policy  Center 

The  Violence  Policy  Center  (VPC)  is  a  non-profit,  educational  foundation  that 
works  to  reduce  firearms  violence  and  firearm-related  injury. 

The  civil  justice  system  has  played  an  essential  role  in  compensating  victims  of 
firearms  violence  and  protecting  gun  owners,  users  and  bystanders  from  dan- 
gerously defective  firearms.  Therefore,  we  oppose  any  measures  that  would  weaken 
the  current  protection  afforded  by  the  civil  justice  system  to  users  of  firearms  and 
victims  of  firearms  violence. 

Because  firearms  and  ammunition  are  virtually  the  only  unregulated  consumer 
products  in  America,  the  proposals  embodied  in  H.R.  10  would  nave  a  magnified, 
negative  impact  on  firearms  safety.  Provisions  contained  in  the  proposal  would  have 
disastrous  effects  on  the  already  feeble  incentives  for  firearm  and  ammunition  safe- 

ty- 

The  Consumer  Product  Safety  Commission  (CPSC)  exists  to  try  to  make  sure  that 
toasters  don't  explode,  but  no  federal  agency  has  the  authority  needed  to  ensure 
that  guns  don't  blow  up — despite  the  fact  that  firearms  kill  twice  as  many  Ameri- 
cans as  all  household  consumer  products  combined.  Each  year  38,000  Americans  are 
killed  and  150,000  are  injured  by  firearms.  By  contrast,  CPSC  estimates  that  in 
1994  there  were  21,500  deaths  associated  with  the  15,000  household  and  rec- 
reational products  within  its  jurisdiction.  By  2003  the  number  of  people  killed  each 
year  by  firearms  will  surpass  the  number  killed  by  motor  vehicles. 

CPSC  does  not  have  the  staff,  budget  or  often  the  will  to  effectively  regulate  the 
industries  within  their  jurisdictions.  The  civil  justice  system  is  an  essential  partner 
in  consumer  protection. 

However,  in  the  case  of  firearms  and  anamunition,  the  tort  system  is  the  only  check 
on  their  safety.  Private  litigation  performs  a  very  important  deterrence  function  and 
encourages  safety  innovation — especially  in  the  case  of  firearms  and  ammunition 
where  lawsuits  are  often  the  only  incentive  for  manufacturers  to  protect  firearm 
consumers.  For  example,  consumer  complaints  and  subsequent  litigation  led  Rem- 
ington to  recall  the  M600  rifle. ^ 

The  Common  Sense  Legal  Reforms  Act"  would  weaken  consumer  protection  from 
unreasonably  dangerous  firearms  in  the  following  ways: 

Punitive  Damages 

Although  punitive  damages  have  become  the  hot  button  issue  in  the  debate  over 
tort  reform,  the  fact  is  that  they  are  extremely  rare  in  product  liability  cases.  A  com- 
prehensive study  of  every  punitive  damage  award  made  in  product  liability  cases 
in  state  and  federal  courts  from  1965  to  1990  found  such  awards  were  made  on  av- 
erage only  14  times  per  year?-  The  same  study  found  that  most  punitive  awards  are 
reduced  on  appeal.  For  instance,  in  1976,  an  Alaska  court  awarded  $2.9  million  in 
punitive  damages  against  firearm  manufacturer  Sturm,  Ruger  and  Co.  The  award 
was  subsequently  reduced  to  $500,000  despite  evidence  that  top  officials  at  Sturm, 
Ruger  knew  that  the  safety  land  loading  notches  of  their  single  action  revolver  pre- 
sented a  danger  of  accidental  discharge  and  that  company  officials  had  for  years 
done  nothing  to  prevent  such  accidents.^  The  defect  in  this  gun  has  resulted  in  over 
600  accidental  firings  and  at  least  40  deaths.'' 

H.R.  10  would  raise  substantially  the  standard  of  proof  for  punitive  damages.  Vic- 
tims of  dangerous  firearms  would  have  to  show  by  "clear  and  convincing  evidence" 
that  the  harm  suffered  was  the  result  of  "conduct  manifesting  actual  malice."  This 
standard  could  let  culpable  gun  manufacturers  go  unpunished.  For  example,  in  1994 
a  Texas  jury  awarded  $15  million  in  punitive  damages  to  a  hunter  who  lost  his  foot 
when  his  Remington  700  bolt-action  rifle  went  off  without  the  trigger  being  pulled. 
The  punitive  award  was  made  under  a  standard  of  "gross  negligence."  The  plaintiff 
uncovered  company  documents  revealing  that  Remington  was  aware  that  the  gun 
could  fire  without  the  trigger  being  pulled  and  had  even  developed  a  safer  design 


^Lewy  V.  Remington  Arms  Co.,  Inc.,  836  F.2d  1104,  1107  (8th  Cir.  1988). 

^Rustad,  Demystifying  Punitive  Damages  in  Products  Liability  Cases:  A  Survey  of  a  Quarter 
Century  of  Trial  Verdicte  (1991). 

^  Sturm,  Ruger  and  Co.,  Inc.  v.  Day,  594  P.2d,  47  (Alaska  1979),  modified,  615  P.2d  621  (Alas- 
ka 1980),  cert,  denied,  454  U.S.  894  (1981) . 

*  "Ruger  Gun  Often  Fires  if  Dropped"  Erik  Larson,  The  Wall  Street  Journal,  Thursday  June 
24.  1993. 
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but  had  decided  not  to  market  it.  Remington  also  refused  to  recall  the  gun  even 
though  its  own  product  safety  committee  determined  that  many  pre- 1975  Model 
700s  could  fire  without  thetrigger  being  pulled.'^ 

Joint  and  Several  Liability 

H.R.  10  would  abolish  joint  liability  for  so-called  "non-economic"  damages  (e.g. 
pain  and  suffering,  loss  of  a  child),  holding  a  defendant  responsible  only  for  its 
share"  of  the  loss.  Under  current  law,  the  victim  is  fully  compensated  by  making 
the  guilty  defendants  pay.  Contrary  to  the  claims  of  "tort  reform"  proponents,  joint 
and  several  liability  does  not  result  in  a  defendant's  being  held  liable  for  more  dam- 
ages than  he  caused  or  for  the  actions  of  others.  The  doctrine  only  applies  to  injuries 
for  which  the  defendant  is  fully  responsible.  Loss  of  joint  and  several  liability  could 
be  particularly  devastating  for  victims  of  gun  violence  in  cases  in  which  a  manufac- 
turer or  dealer  and  the  individual  shooter  are  held  jointly  liable.  Often  the  shooter 
is  incarcerated  or  has  very  limited  economic  resources.  Only  the  manufacturer  or 
dealer  can  make  any  meaningful  contribution  toward  compensating  the  victim. 

Furthermore,  the  proposed  limitation  on  joint  and  several  liability  discounts  the 
importance  of  "non-economic"  damages  which  are  often  awarded  to  compensate  for 
harm  far  more  devastating  than  any  out-of-pocket  expenses.  For  example,  an  eight- 
een-year-old girl  was  rendered  a  paraplegic  when  a  defectively  designed  revolver 
mis-fired.  The  manufacturer  and  distributor  were  held  jointly  liable  and  the  plaintiff 
was  awarded  substantial  "non-economic"  damages  in  an  attempt  to  compensate  her 
for  a  lifetime  to  be  spent  as  a  paraplegic.®  To  limit  the  recovery  of  such  "non-eco- 
nomic" damages  is  to  tell  victims  liice  this  eighteen-year-old  paraplegic  that  their 
suffering  is  neither  genuine  nor  worthy  of  full  compensation. 

Product  Sellers 

The  product  seller  provision  of  H.R.  10  would  preempt  state  efforts  to  use  the 
court  system  to  reduce  firearms  violence.  For  example,  the  bill  would  eviscerate  the 
District  of  Columbia's  "Assault  Weapon  Manufacturing  Strict  Liability  Act."  This 
measure  holds  manufacturers,  importers  and  dealers  oT  assault  weapons  liable  for 
bodily  injury  and  death  caused  by  a  discharge  of  such  a  weapon  in  the  District  of 
Columbia.  H.R.  10  would  preempt  the  portion  of  the  law  that  applies  to  dealers  and 
importers  by  severely  restricting  the  circumstances  under  which  any  seller  or  dis- 
tributor of  a  product  could  be  held  liable  for  harm  caused  by  the  product.  The  bill 
would  also  prevent  other  states  or  localities  from  passing  similar  measures  aimed 
at  holding  gun  dealers  responsible  for  injuries  caused  by  the  sale  of  assault  weapons 
or  other  specific  categories  of  firearms.  (Although  assault  weapons  were  recently 
banned  by  federal  law,  hundreds  of  thousands  remain  in  circulation  and  manufac- 
turers and  retailers  are  allowed  to  continue  to  sell  weapons  stockpiled  before  the 
ban  took  effect). 

The  product  seller  provision  could  also  have  a  deleterious  impact  on  cases  in 
which  gun  dealers  knowingly  sell  firearms  to  minors,  felons  or  mental  incompetents. 
The  bill  could  limit  the  liability  of  sellers  to  instances  in  which  the  seller  failed  to 
exercise  reasonable  care  with  respect  to  the  product.  This  provision  would  turn  long- 
standing legal  tradition  on  its  head.  Historically,  vendors  who  knowingly  sell  to  dan- 
gerous buyers  can  be  held  liable  for  the  consequences.  Under  the  product  seller  pro- 
vision contained  in  the  "The  Common  Sense  Legal  Reforms  Act"  however,  gun  deal- 
ers mi^t  only  be  liable  for  selling  a  bad  product — not  for  making  a  bad  sale. 

In  the  case  of  firearm  dealers,  making  a  bad  sale  can  have  deadly  consequences. 
For  example,  in  1987  Thomas  Knapp  purchased  a  rifle  at  K-Mart.  He  was  so  intoxi- 
cated that  the  sales  clerk  had  to  assist  him  in  filling  out  the  form  4473  that  must 
be  completed  for  every  firearm  sale.  Later  the  same  day,  the  man  stalked  his  es- 
tranged girlfriend  and  shot  her  through  the  neck.  The  victim  received  an  $11.5  mil- 
lion verdict  against  K-Mart  for  negligently  selling  the  rifle  to  Knapp.'' 

Under  current  law,  most  of  those  victimized  by  sales  in  contravention  of  state  or 
federal  statutes  can  pursue  private  actions  against  those  who  knowingly  sell  to  pro- 
hibited individuals.  This  private  enforcement  mechanism  complements  law  enforce- 
ment efforts— making  it  more  difficult  for  felons  and  other  dangerous  individuals  to 


^Collins  V.  Remington  (1994),  see  Business  Week,  May  23,  1994  p.  90. 
8Cobb  V.  Insured  Lloyds,  387  So.  2d  13  (La.  App.  1980). 
■'KUchen  v.  K-Mart.  No.  CL  91-9095  (Fla.  Cir.  Ct.  1993). 
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obtain  firearms.  With  law  enforcement  resources  so  scarce,  it  simply  makes  no  sense 
to  undermine  private  enforcement. 

Loser  Pays 

"The  Common  Sense  Legal  Reforms  Act"  would  institute  a  system  of  "loser  pays" 
for  civil  lawsuits  filed  in  federal  court.  This  would  mean  that  a  plaintiff  who  does 
not  prevail  would  be  liable  for  the  defendant's  attorneys'  fees.  The  ability  of  injured 
consumers  to  secure  competent  legal  representation  would  be  severely  limited.  In- 
jured plaintiffs  typically  hire  lawyers  on  a  "contingency  fee"  basis,  meaning  that  the 
attorney  assumes  the  risk  that  the  plaintiff  will  recover  damages  and  the  attorney 
will  be  compensated.  The  current  system  allows  access  to  the  courts  for  middle  and 
working  class  consumers  who  otherwise  could  not  afford  representation  . 

Under  the  proposal,  a  plaintiff  and  attorney  would  assume  not  only  the  risk  of 
losing  the  case,  but  also  the  danger  of  being  held  liable  for  the  defendant's  legal 
costs. 

The  effects  of  such  a  system  would  be  disastrous.  The  courthouse  door  would  be 
closed  to  many  victims  with  valid  claims.  Furthermore,  the  ability  of  plaintiffs  to 
use  the  courts  to  reduce  firearms  violence  would  be  severely  diminished.  For  exam- 
ple, such  a  system  would  surely  inhibit  cases  seeking  an  expansion  of  tort  law  to 
hold  manufacturers  of  specific  firearms  liable  for  the  death  and  injury  that  result 
from  the  distribution  of  their  product.  Such  a  case  was  recently  filed  against  several 
defendants — including  the  manufacturer  of  Black  Talon  ammunition — in  the  wake 
of  the  tragic  mass  shooting  on  the  Long  Island  Railroad  commuter  line.  Moreover, 
in  the  case  of  defective  firearms,  the  first  plaintiff  to  sue  is  not  always  successful 
since  it  may  take  several  lawsuits  before  a  plaintiff  is  able  to  uncover  the  evidence 
that  confirms  the  existence  of  a  defect  or  exposes  corporate  misconduct. 

Conclusion 

If  the  "Common  Sense  Legal  Reforms  Act"  (H.R.  10)  becomes  law,  the  firearms 
industry  will  escape  accountability  for  consumers  injured  by  defective  firearms  and 
perpetrators  of  firearms  violence  cannot  be  held  accountable  for  the  losses  inflicted 
upon  the  victims. 

List  of  Organizations  and  Individuals  Opposed  to  H.R.  10 

Alabama  Citizen  Action  Connecticut  Public  Interest  Research 

Alaska  Public  Interest  Research  Group  Group 

Alliance  Against  Intoxicated  Motorists  Consumer  Action 

American  Bar  Association  Consumer  Federation  of  America 

American  Council  on  Consumer  Consumer  Federation  of  California 

Awareness  Consumers  League  of  New  Jersey 

Arab  American  Anti-Discrimination  Consumer  Protection  Association 

Committee  Consumers  Union 

Arizona  Citizen  Action  5?,^°?'^.*^*'=  Processes  Center 

Arizona  Consumers  Council  S      •      o?°.    5 

Association  of  Trial  Lawyers  of  America  ^^P}T^  State  Consumer  Association 
California  Citizen  Action  (FAIR)  ^'^'''^^^'^^  ^J""^  Reduction 

Cambrma  Public  Interest  Research  pj^^^^  Consumer  Action  Network 

ri4.?n.i.vTi        4.T  t  Florida  Public  Interest  Research  Group 

Center  for  Pubbc  Interest  Law  at  p^^^  f^^  Feminist  Majority 

University  of  San  Diego  f^^^^^  Citizen  Action 

Center  for  Public  biterest  Research  georiia  Consumer  Center 

Center  for  Pubhc  Representation,  Inc.  Harlem  Consumer  Education  Council 

Center  for  Women  Pohcy  Studies  Hollywood  Women's  Political  Committee 

Citizen  Action  Idaho  Citizens  Action  Network 

Citizen  Action  of  Maryland  Idaho  Consumer  Affairs,  Inc. 

Citizen  Action  of  New  York  Illinois  Council  Against  Handgun 
Citizens  Action  Coalition  of  Indiana  Violence 

Coalition  for  Consumer  Rights  Illinois  Public  Action 

Coalition  to  Stop  Gun  Violence  Illinois  Public  Interest  Research  Group 
Colorado  Public  Interest  Research  Group  International  Association  of  Machinists 
Connecticut  Citizen  Action  Group  and  Aerospace  Workers 
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Institute  for  Injury  Reduction 
Iowa  Citizen  Action  Network 
Kentucky  Citizen  Action 
Louisiana  Citizen  Action 
Maine  Peoples  Alliance 
Maryland  Public  Interest  Research 

Group 
Massacnusetts  Citizen  Action 
Massachusetts  Consumer  Association 
Massachusetts  Public  Interest  Research 

Group 
Michigan  Citizen  Action 
Michigan  Consumer  Federation 
Minnesota  COACT 
Minnesotans  for  Safe  Foods 
Missouri  Citizen  Action 
Missouri  Public  Interest  Research 

Groups 
Montana  Public  Interest  Research 
Motor  Voters 

National  Council  of  Senior  Citizens 
National  Coalition  Against  the  Misuse  of 

Pesticides 
National  Conference  of  State  Legislators 
National  Head  Injuiy  Foundation 
National  Women's  Health  Network 
Nebraska  Citizen  Action 
New  Hampshire  Citizen  Action 
New  Jersey  Citizen  Action 
New  Jersey  Public  Interest  Research 

Group 
New  Mexico  Citizen  Action 
New  York  Consumer  Assembly 
Niagra  Consumer  Association 
Ohio  Citizen  Action 
Ohio  Public  Interest  Research  Group 


Oregon  Consumer  League 
Oregon  Fair  Share 
Pennsylvania  Citizen  Action 
Pennsylvania  Citizens  Consumer  Council 
Pennsylvania  Institute  for  Community 

Services 
Pennsylvania  Public  Interest  Research 

Group 
Public  Citizen 

Public  Citizen's  Texas  Office 
Public  Interest  Research  Group  in 

Michigan 
Public  Voice  for  Food  and  Health  Policy 
Ralph  Nader 

Students  Against  Drunk  Driving 
Tennessee  Citizen  Action 
Texas  Alliance  for  Human  Needs 
Texas  Citizen  Action 
The  California  Crime  Victims  Legal 

Clinic 
United  States  Public  Interest  Research 

Group 
Violence  Policy  Center 
Voices  for  Victims,  Inc. 
Washington  Public  Interest  Research 

Group 
Wisconsin  Public  Interest  Research 

Group 
Vermont  Public  Interest  Research  Group 
Virginia  Citizen  Action 
Virginia  Citizens  Consumer  Council 
Washington  Citizen  Action 
West  Virginia  Citizen  Action 
Wisconsin  Citizen  Action 
Young  Women's  Christian  Association 
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Appendix  9. — Statement  of  Mary  Griffin,  Consumers  Union, 
AND  Mary  Ellen  Fise,  Consumer  Federation  of  America 

Consumers  Union,^  publisher  of  Consumer  Reports,  has  been  dedicated  to  testing 
products  and  educating  consumers  since  our  inception  in  1936.  We  are  also  a 
consumer  advocacy  organization.  Consumer  Federation  of  America  ^  has  long  advo- 
cated for  safe  products  and  is  dedicated  to  informing  and  educating  consumers  about 
health  and  safety  issues.  We  represent  consumers  before  Congress,  federal  and  state 
regulatory  agencies,  state  legislatures  and  the  courts  on  a  variety  of  issues  including 
consumer  finance,  health  and  safety,  and  competition  in  the  marketplace. 

Each  year,  more  than  28  million  Americans  are  injured  by  consumer  products,  not 
including  automobiles.  Apart  from  auto  accidents,  about  21,000  people  are  killed  in 
tragedies  that  involve  everything  from  toy  blocks  to  chain  saws.  The  costs  of  those 
injuries  create  financial  burdens  for  individuals,  families  and  often  the  community .^ 

It  injuries  are  caused  by  defects  in  products,  individuals  and  families  have  the 
right  to  take  action  against  the  wrongaoer,  the  seller  or  manufacturer  of  the  prod- 
uct. It  is  our  system  of  laws  and  regulations,  working  together  with  regulatory  agen- 
cies and  the  court  system,  that  provides  not  only  protection  against  injuries,  but 
also  incentives  for  the  manufacture  of  safe  products. 

H.R.  10  threatens  the  ability  of  Americans  to  take  action  and  hold  accountable 
those  who  produce  and  seU  dangerously  defective  products.  By  imposing  federal 
standards  in  an  area  that  has  traditionally  been  left  to  the  states,  H.R.  10  will  pre- 
empt state  laws  that  provide  more  protection  for  consumers.  By  limiting  the  in- 
stances in  which  punitive  damages  can  be  granted  and  by  capping  the  amount  of 
punitive  damages  a  jury  can  assess,  H.R.  10  takes  away  a  critical  incentive  for  man- 
ufacturers to  place  only  safe  and  defect-free  products  in  the  marketplace.  And  by 
eliminating  joint  and  several  liability  for  non-economic  damages,  the  bill  forces  inno- 
cent victims,  rather  than  the  wrongdoers,  to  bear  the  cost  of  the  loss.  We  are  con- 
cerned that  this  bill  will  create  more  obstacles  for  American  workers  and  consumers 
to  hold  accountable  those  who  injure  them. 

Several  reasons  have  been  advanced  to  justify  the  product  liability  provisions  con- 
tained in  H.R.  10.  Advocates  of  reform  claim  that  tort  filings  are  clogging  up  the 
courts,  that  anyone  injured  can  go  to  court  for  a  windfall  and  that  huge  punitive 
damages  awards  are  tne  norm  in  these  cases.  Further,  proponents  assert  that  be- 
cause safe  and  defect-free  products  are  encouraged  in  this  country,  the  U.S.  is  at 
a  competitive  disadvantage  in  the  global  marketplace  and  that  the  liability  system 
stifles  innovation  and  safety.  But  an  analysis  of  these  arguments  and  a  look  at  the 
empirical  data  reveal  that  the  current  product  liability  system  plays  a  critical  role 
in  ensuring  the  safety  and  health  of  all  and  is  not  "out  of  control"  as  many  suggest. 

The  Regulatory  Structure  Does  Not  Sufficiently  Protect  Consumers  and 
Relies  on  the  Liability  System  To  Help  Identify  Unsafe  Products 

The  product  liability  system  is  essential  to  protecting  Americans  from  injuries 
caused  by  unsafe  and  dangerously  defective  products.  While  laws,  regulations  and 
regulatory  agencies  are  available  to  protect  consumers  and  workers,  they  alone  can- 
not do  the  job.  The  liability  system  exists  to  protect  aU  of  us.  To  avoid  the  costs 
of  injuries  caused  by  and  litigation  over  defective  products,  it  is  in  the  manufactur- 
ers interest  to  make  safe  products — a  desired  outcome. 

In  the  November  1994  issue  of  Consumer  Reports,  we  reported  on  three  federal 
agencies  that  have  jurisdiction  over  recalling  products  that  are  unsafe  or  cause  inju- 
ries. With  regard  to  the  Consumer  Product  Safety  Commission,  we  found  that  "[ijts 


1  Consumers  Union  is  a  nonprofit  membership  organization  chartered  in  1936  under  the  laws 
of  the  State  of  New  York  to  provide  consumers  with  information,  education  and  counsel  about 
goods,  services,  health,  and  {jcrsonal  finance;  and  to  initiate  and  cooperate  with  individual  and 
group  efTorts  to  maintain  and  enhance  the  quality  oflife  for  consumers.  Consumers  Union's  in- 
come is  solely  derived  from  the  sale  of  Consumer  Reports,  its  other  publications  and  from  non- 
commercial contributions,  grants  and  fees.  In  addition  to  reports  on  Consumers  Union's  own 
product  testing,  Consumer  Reports  with  approximately  5  million  paid  circulation,  regularly,  car- 
ries articles  on  health,  product  safety,  marketplace  economics  and  l^slative,  judicial  and  regu- 
latory actions  which  affect  consumer  welfare.  Consumers  Union's  publications  carry  no  advertis- 
ing and  receive  no  commercial  sup[>ort. 

^Consumer  Federation  of  America  is  a  nonprofit  consumer  advocacy  organization  representing 
more  than  250  local,  state  and  national  consumer  groups  with  a  combined  membership  of  more 
than  50  million  Americans. 

3  "Product  Recalls:  Less  Than  Meets  The  Eye,"  Consumer  Reports,  November  1994,  p.  732. 


177 

budget,  one  of  the  smallest  in  the  Federal  bureaucracy,  fell  by  60  percent  from  1975 
to  1990,  after  adjusting  for  inflation.  A  staff  that  once  topped  900  has  nearly  been 
cut  in  half.""*  And  we  doubt  that  increased  appropriations  will  be  coming  in  the  near 
future. 

The  agency's  policy,  since  the  early  1980's,  is  to  defer  to  an  industry's  existing 
standards  or  allow  the  industry  to  make  its  own.  While  this  policy  is  out  of  necessity 
due  to  a  lack  of  staff  and  resources,  the  result  is  dangerous  for  consumers.  The  in- 
dustry sets  the  standards  by  which  it  is  regulated  and  then  tries  to  use  those  self- 
imposed  standards  to  avoid  or  defend  liability  lawsuits.  Americains  want,  need  and 
expect  more  protection  in  the  area  of  health  and  safety.  The  courts  must  be  avail- 
able to  help  provide  that  protection. 

And  the  situation  at  agencies  responsible  for  ensuring  that  our  automobiles  and 
our  food  and  drugs  are  safe  is  also  of  concern  to  those  interested  in  the  safety  and 
health  of  Americans.  For  example,  although  recalls  of  automobiles  are  at  a  16-year 
high,  according  to  one  estimate,  20  million  vehicles  with  unfixed  defects  are  still  on 
the  road.  Part  of  the  reason  for  this  stems  from  the  agency's.  The  National  Highway 
Traffic  Safety  Administration  (NHTSA),  lack  of  ability  to  obtain  from  or  give  to 
manufacturers  certain  information.  So,  in  addition  to  receiving  calls  from  the  public, 
NHTSA  "hunts  for  safety  problems  .  .  .  by  tracking  liability  suits  filed  against  auto- 
makers."^ 

It  is  clear  that  we  cannot  depend  on  these  government  agencies  alone  to  ensure 
the  health  and  safety  of  all  Americans.  The  legal  system  represents  the  last  thread 
of  a  safety  net  for  consumers  injured  by  dangerously  defective  products.  And  for 
some  products  whose  safety  is  not  regulated  by  any  agency,  e.g.,  firearms  and  to- 
bacco, the  legal  system  is  the  only  thread.  Cutting  this  thread  sends  a  strong  mes- 
sage to  American  families  that  protecting  their  health  and  safety  is  not  important. 

Facts  About  Tort  Filings  That  Debunk  the  Myths 

Fact:  Tort  filings  are  not  responsible  for  "clogging  the  courts." 

Tort  filings  represent  only  9%  of  the  courts'  civil  caseload.^ 

The  portion  of  tort  filings  that  are  product  liability  cases  is  4% — in  other 
words,  only  4  percent  of  9  percent  of  the  civil  caseload  is  what  this  legislation 
is  designed  to  address.'' 

In  some  states,  the  percentage  is  much  lower.  In  New  Jersey,  for  example, 
product  liability  litigation  accounted  for  only  1.16%  of  all  civil  cases  filed  from 
1991  to  1993.8 

Tort  filings  decreased  by  approximately  2%  from  1990  to  1992  whereas  do- 
mestic relations,  which  account  for  35%,  tne  largest  portion,  of  civil  filings,  have 
increased  substantially  since  1988.^ 

Commercial  litigation,  cases  such  as  contracts  and  real  estate  and  bankruptcy 
which  often  involve  long  trials,  accounts  for  much  of  the  "explosion"  in  the 
courts.  A  study  by  Professors  Marc  Galanter  and  Joel  Rogers  found  that,  be- 
tween 1979  and  1987,  contract  cases  in  the  federal  courts  more  than  tripled, 
intellectual  property  cases  nearly  quadrupled,  and  business  bankruptcy  cases 
quadrupled. 

The  median  trial  length  for  product  liability  cases  involving  punitive  dam- 
ages, highly  complex  kinds  of  cases,  is  fourteen  days.  One-fourth  of  these  cases 
were  tried  in  less  than  5  days.*° 

Fact:  Punitive  damages  awards  are  rare  and  are  decreasing. 

In  a  study  of  all  product  liability  cases  from  1965  to  1990  (federal  and  state 
courts)  involving  punitive  damages,  the  authors  found  that  a  total  of  355  such 
awards  were  given,  or  14  cases  per  year.  More  than  one  quarter  of  these  are 


*Id. 

'Id.  at  p.  734  (emphasis  added). 

^National  Center  for  state  Courts,  State  Court  Caseload  Statisiics:  Annual  Report  1992,  p.  15 
(1994)  (based  on  1992  data). 

''Id.  at  p.  16.  Composition  of  Tort  Filings  from  Four  states  1992. 

^Consumers  far  Civil  Justice,  The  Facts  on  New  Jersey's  Civil  Justice  System,"  p.l  (1994) 
(Statistics  from  New  Jersey  Administrative  Office  of  the  Courts). 

'National  Center  for  State  Courts,  supra  note  6,  at  p.  15-17. 

^°Rustad,  Michael,  Demystifying  Punitive  Damages  in  Products  Liability  Cases:  A  Survey  of 
A  Quarter  Century  c^  Trial  verdicts,  p.  27  (1991). 
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due  to  the  mass  tort  of  asbestos  litigation.  In  the  absence  of  asbestos  cases,  there 
were  only  10  punitive  damages  awards  per  year.^^ 

In  a  study  of  over  25,000  civil  jury  awards  between  1981  and  1985,  punitives 
were  awarded  in  less  than  9  percent  of  successfull  product  liability  cases.  (Plain- 
tiffs were  successful  in  only  40  percent  of  products  cases.)  The  median  punitive 
damage  award  was  $30,000.^2 

The  majority  of  punitive  damages  awards  are  reduced  or  reversed  on  ap- 
peal.^^ 

Most  plaintiffs  do  not  recover  in  a  lawsuit.  Plaintiffs  recovery  rate  has  de- 
creased by  11%  between  1987  and  1993.  The  rate  in  1993  was  41%.i4 

Punitive  damage  awards  in  product  liability,  with  the  exception  of  asbestos 
litigation,  were  decreasing  in  the  latter  half  of  the  1980's.^' 

Fact:  Most  Americans  who  are  injured  do  not  turn  to  the  courts  and  they  pay  for 
injuries  out  of  their  own  pockets. 

According  to  a  Rand  Institute  For  Civil  Justice  study,  although  75%  of  inju- 
ries studied  had  the  potential  for  a  lawsuit,  only  10%  of  the  injured  parties  ever 
pursued  a  liability  claim.  ^^ 

In  cases  not  related  to  workplace  or  motor  vehicles,  only  about  3%  of  those 
injured  file  liability  claims.^'' 

Several  reasons  may  account  for  this  reluctance  to  sue — individuals  or  fami- 
lies killed  or  injured  may  not  realize  a  defect  caused  the  harm;  victims  may  not 
be  aware  of  their  rights  under  the  law;  many  victims  blame  themselves  for  the 
injuries;  and  a  reluctance  on  the  part  of  plaintiffs'  attorneys  to  accept  such 
cases  because  they  are  risky  and  expensive. i® 

Consumers  who  are  injured  bear  a  great  deal  of  the  costs  out  of  their  own 
pockets.  Based  on  a  survey  of  over  2500  injured  individuals  across  the  country, 
the  Rand  Institute  for  Civil  Justice  estimates  that  the  nationwide  cost  of 
nonfatal  injuries  (excluding  those  caused  by  drugs,  toxic  products  or  work-relat- 
ed stress)  is  about  $176  billion.  Yet  injured  Americans  recover  only  about  60 
percent  of  these  losses  through  public  and  private  sources — they  must  shoulder 
the  remaining  40  percent  out  of  their  own  pockets.  Those  who  suffer  permanent 
disability  fare  even  worse — they  must  pay  a  full  80  percent  of  their  costs.^^ 

The  Product  Liability  System  Encourages  Safety  Innovation 

The  actions  of  the  business  community  speak  louder  than  their  words  and  dem- 
onstrate that  the  product  liability  system  encourages  the  manufacture  and  market- 
ing of  safe  products.  According  to  the  Consumer  Federation  of  America,  relatively 
few  companies  had  a  product  safety  management  position  in  the  early  1970's.  But 
by  the  end  of  the  1970's,  virtually  all  companies  had  a  strong  product  safety  pres- 
ence in  their  management  structures.  CFA  found  that  this  heightened  attention  to 
safety  has  produced  a  change  in  the  rate  of  accidental  injuries  and  deaths  in  the 
U.S.  CFA  concluded  that  "approximately  6,000  deaths  and  millions  of  injuries  have 
been  prevented  on  an  annual  basis  now  because  of  product  liability  and  other  forces 
toward  greater  safety  in  our  society." 

Empirical  data  also  demonstrates  that  the  product  liability  system  encourages  the 
introduction  of  new  and  safer  products.  Professor  Michael  Rustad  of  Suffolk  Law 
School  studied  the  effect  of  punitive  damage  awards  on  corporate  behavior.  Rustad 
found  that  the  vast  majority  of  corporations  who  were  hit  with  punitive  damages 
over  the  last  25  years  took  steps  to  increase  the  safety  of  their  products.  His  survey 
found  that  "as  many  as  eighty-two  percent  of  the  defendants  took  some  safety  step 


11 /d.  at  p.  25-26. 

12  Daniels,  Stephen,  "Myth  and  Reahty  in  Punitive  Damages,"  Minnesota  Law  Review,  Vol  75, 
p.l  (1990). 

13  Rustad,  supra  note  10,  at  p.  30.  See  also,  United  States  General  Accounting  OfTice,  Report 
to  the  Chairman,  Subcommittee  on  Commerce,  Consumer  Protection  and  Competitiveness,  Com- 
mittee on  Energy  and  Commerce,  House  of  Representatives,  "Product  Liability,  Verdicts  and 
Case  Resolutions  in  Five  States,"  September  1989. 

1*  Jury  Verdict  Research,  Current  Trends  In  Product  Liability  (1994). 
ifi  Rustad,  supra  note  10,  at  p.  23  (1965-1990  awards). 

i^Rand  Institute  For  Civil  Justice,  Compensation  for  Accidental  Injuries  in  the  United  States, 
Executive  Summary,  at  p.  19  (1991) 
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1*  Rustad,  supra  note  10,  at  p.  28. 
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to  remedy  the  situation."^"  Examples  include  a  company  redesign  of  a  step  ladder 
it  knew  to  be  unsafe  because  of  inadequate  braces;  a  television  manufacturer,  who 
knew  its  design  caused  fires  but  failed  to  warn  or  redesign  but  redesigned  after  liti- 
gation; and  a  farm  auger  that  was  redesigned  after  punitives  although  the  company 
knew  of  thousands  of  prior  farm  incidents.^i 

Products  manufactured  in  the  United  States  have  a  reputation  for  safety  which 
gives  American  manufacturers  a  competitive  edge  in  the  global  marketplace.  If  we 
were  to  weaken  the  product  liability  system,  we  would  undermine  this  competitive 
advantage. 

It  seems  incredible  to  assert,  as  proponents  of  H.R.  10  do,  that  a  system  that  con- 
demns the  marketing  and  manufacture  of  dangerously  defective  products  is  destruc- 
tive of  the  competitive  posture  of  the  United  States. 

The  Myth  of  PuNirrvE  Damages  Awards— DonT  Believe  All  the  Headunes 

K  one  were  to  believe  all  the  press  accounts  of  punitive  damages  awards,  one 
would  think  that  plaintiffs  are  lining  up  at  the  courthouse  door  for  multimillion-dol- 
lar handouts  little  coffee  spills  or  car  dents.  That's  because  the  press  typically  re- 
ports only  the  jury  verdict  with  large  headlines  and  fails  to  provide  equal  attention 
to  the  follow-up. 

But  punitive  damages  cases  are  rare  because  the  standard  of  proof  and  level  of 
evidence  required  is  currently  quite  hidi.  It  is  only  where  there  has  been  egregious, 
reckless  behavior  will  juries  award  sucn  damages.  And  it  is  juries,  who  listen  to  the 
evidence,  who  determine  whether  punitive  damages  are  appropriate. 

What  really  happens  in  these  cases?  The  McDonald's  case  is  a  good  example  of 
perception  being  far  from  reality.  The  perception  is  that  a  woman  spilled  coffee, 
waltzed  into  court  and  received  a  whopping  $2.9  million.  As  kids  would  say — NOT! 
Coffee  did  spill  on  the  woman.  She  remembers  it  well  since  she  spent  8  days  in  the 
hospital  recovering  and  receiving  skin  grafts  for  the  bums  she  suffered  on  her  legs. 

McDonald's  had  received  600-700  complaints  of  burns  from  coffee  spills  prior  to 
this  case.  Someone  hired  by  the  law  firm  that  represented  McDonald's  tested  coffee 
from  other  places  and  found  no  other  coffee  came  closer  than  about  20  degrees  of 
McDonald's  scalding  brew.22  As  stated  in  the  Wall  Street  Journal — "it  should  have 
been  a  warning."  ^^  Rather  than  dropping  the  temperature  of  the  coffee  to  avoid 
these  injuries,  McDonald's  had  to  let  more  people  get  injured  and  just  pay  them  off. 
Until  Stella  Liebeck  got  burned. 

McDonald's  wanted  to  take  this  case  to  trial,  a  seven  day  trial.  The  judge  had  or- 
dered the  parties  into  mediation.  The  mediator  asked  McDonald's  to  settle  for 
$225,000.  McDonald's  did  not  accept  the  recommendation.  After  the  jury  heard  the 
evidence,  they  wanted  to  send  a  strong  message  to  McDonald's  about  their  reckless 
behavior — they  agreed  that  one  to  two  days  oicoffee  sales,  or  $2.9  million,  was  ap- 
propriate.24  But  did  Ms.  Liebeck  receive  $2.9  million?  No.  As  in  the  majority  of  pu- 
nitive damages  awards,  the  actual  amount  given  the  plaintiff  was  smaller  than  tnat 
awarded.  The  fmal  amount  was  $480,000. 

Another  example  often  cited  by  those  arguing  thatpunitives  are  out  of  control  is 
the  case  involving  the  Ford  Pinto  deadly  gas  tank.  The  oft-cited  punitive  damages 
award  of  $125  million  was  never  paid  since  the  award  was  reduced  to  $3.5  million. 
Not  only  was  there  evidence  that  Ford  knew  how  dangerous  the  design  of  the  car 
was  but  also  that  the  car  could  have  been  made  safer  for  a  mere  $10.^''  Ford  had 
not  recalled  the  car,  it  fired  the  engineer  who  advocated  for  a  design  change  and 
it  had  even  written  a  memorandum  justifying  the  cost  of  human  lives  with  expected 
profits.^®  Such  egregious  behavior  snould  be  addressed  through  the  assessment  of 
punitive  damages. 

There  are  many  more  examples  of  cases  first  reported  in  the  press  that,  upon  in- 
vestigation of  the  facts,  do  not  sound  like  windfall  awards  for  greedy  plaintiffs.  Pu- 
nitive damages  play  a  critical  role  by  appropriately  punishing  dangerous  conduct, 
deterring  the  defendant  from  committing  ftiture  tortious  acts  and  by  sending  a  mes- 
sage to  all  manufacturers  that  they  cannot  use  profits  to  justify  unsafe  and  dan- 


2°RuBtad,  Michael,  "In  Defense  of  I^lnitive  Damages:  Testing  Tort  Anecdotes  with  Empirical 
Data,"  Iowa  Law  Review  Vol.  78,  p.  1,  79  (1992). 

22G€rlin,  Andrea,  "How  a  Jury  Decided  that  a  CofTee  Spill  is  Worth  $2.9  Million— McDonald's 
Callousness  was  Real  Issue,  Jurors  Say,  In  Case  of  Burned  Woman"  September  1,  1994. 

^  Rustad,  supra  note  20,  at  p.  53-54 
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eerously    defective    products.    Punitive    damages    are    especially    important    since 
[m]any  of  the  large  scale  risks  in  products  liaoility  cases  are  not  defined  or  recog- 
nized as  crimes.  .  ."^^  H.R.  10  would  severely  limit  punitive  damages,  eviscerating 
an  essential  safety  net  for  consumers  and  workers. 

States  Should  Not  Be  Preempted  From  Responding  to  Their  Civil  Justice 

System  Needs 

Tort  law  has  historically  evolved  through  the  state  judicial  and  legislative  sys- 
tems. Over  the  past  five  to  ten  years,  the  states  have  been  extremely  active  in  the 
area  of  tort  reform  and  should  be  allowed  to  continue  without  interference  from  fed- 
eral law  that  would  create  more  confusion  and  inefficiency  and  not  uniformity,  as 
proponents  assert.  We  are  also  active  at  the  state  level  where  we  oppose  anti- 
consumer  tort  reform  but  do  support  pro-consumer  measures  that  serve  to  protect 
consumers,  sanction  bad  actors  or  improve  the  efficiency  of  the  litigation  process, 
e.g.,  limiting  protective  orders. 

Most  states  have  passed  tort  reform  and  want  the  ability  to  promote  fairness  and 
efficiency  in  their  courts.  State  legislators,  through  the  National  Conference  of  State 
Legislators,  as  well  as  state  judges,  through  the  National  Conference  of  State  Chief 
Justices,  have  opposed  federal  liability  reform.  In  a  resolution  adopted  in  August  of 
1994,  the  Conference  resolved  that: 

.  .  .  the  Conference  strongly  opposes  federal  preemption  of  existing  state 
product  liability  law,  both  as  a  measure  contrary  to  the  need  for  speedy  and 
economical  resolution  of  disputes  and  an  unwise  and  unnecessary  intrusion 
on  principles  of  federalism.^* 

Opponents  of  punitive  damages,  for  example,  have  been  very  successful  at  the 
state  level.  "Since  the  mid-1980's,  a  majority  of  states  have  enacted  tort  reform 
curbing  punitive  damages."  ^^  Some  states  do  not  permit  the  award  of  punitive  dam- 
ages.^" With  regard  to  joint  and  several  liability,  a  number  of  states  have  limited, 
by  various  measures,  plaintirfs'  ability  to  obtain  joint  liability  in  product  liability 
and  other  types  of  tort  cases. 

Not  only  have  states  passed  tort  reform  measures,  but  statistics  reveal  that  tort 
filings  have  dropped  in  many  large  states,  negating  the  argument  that  there  is  a 
"flood"  or  "explosion"  of  such  litigation.  As  previously  noted,  nationally  tort  filings 
dropped  approximately  2%  (1992  data).  Some  states  experienced  dramatic  drops.  In 
California,  for  example,  tort  filings  have  decreased  by  20%  from  1987  to  1992,  the 
last  year  reported  in  the  State  Court  Caseload  Statistics.  Other  states  where  filings 
dropped  from  1990  to  1992  include  New  Jersey,  Arizona,  North  Dakota,  Massachu- 
setts, Ohio,  Tennessee,  Maine,  Michigan,  Connecticut,  Idaho.^^ 

Proponents'  of  tort  reform  assertions  that  tort  filings  are  clogging  the  courts  are 
misleading.  And  the  argument  that  federal  tort  reform  is  needed  is  equally  as  mis- 
guided. Proponents  of  these  measures  have  been  successful  at  the  state  level  in  plac- 
ing more  barriers  to  recovery  for  injured  consumers.  Most  states  have  acted  to  limit 
the  ability  of  plaintiffs  to  recover.  And  more  tort  reform  measures  are  currently 
being  debated  in  state  legislatures,  the  appropriate  forums  for  such  activity. 

H.R.  10  Takes  Away  Needed  Health  and  Safety  Protection  for  Consumers 
Injured  by  Dangerously  Defective  Products 

Consumers  and  workers  obviously  face  more  and  more  obstacles  to  obtaining  re- 
dress from  wrongdoers.  H.R.  10  will  only  serve  to  create  more  hurdles  for  those  in- 
jured by  certain  products.  Innocent  victims  should,  not  be  made  to  bear  the  costs, 
of  loss — responsibility  should  be  firmly  placed  on  the  shoulders  of  the  wrongdoers. 
Unfortunately,  provisions  in  H.R.  10  wiU  only  serve  to  allow  wrongdoers  to  avoid 
responsibility  and  force  more  of  the  burden  of  loss  onto  victims,  families  and  society 
as  a  whole. 

H.R.  10  would  Preempt  State  Law:  Section  103(a)  would  preempt  any  state  law 
that  "applies  to  an  issue  covered  by  this  section" — making  federal  law  what  has  al- 
ways been  the  right  of  states.  This  is  bad  for  consumers  because  it  preempts  state 


2''  Rustad,  supra  note  20,  at  p.  85. 
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law  that  gives  consumers  more  rights.  It  restricts  consumers'  recovery  while  reduc- 
ing the  situations  in  which  a  manufacturer*  or  seller  of  a  dangerously  defective  prod- 
uct can  be  liable. 

H.R.  10  Restricts  Punitive  Damages:  While  punitive  damages  are  rarely  awarded 
in  product  liability  cases,  they  play  a  critical  role  in  making  sure  that  manufactur- 
ers and  sellers  place  only  safe  and  defect-free  products  in  the  marketplace.  Since 
the  extent  of  these  damages  cannot  be  predicted,  manufacturers  and  sellers  cannot 
simply  include  them  in  the  cost  of  doing  Business. 

Section  103(c)  would  allow  punitive  damages  only  where  there  is  "actual  malice" — 
an  extremely  high  standard  of  proof  that  is  not  currently  required.  This  section  also 
restricts  punitive  damages  to  $250,000  or  three  times  the  injured  party's  economic 
damages,  whichever  is  greater.  This  is  bad  for  consumers  because  it  would  impair 
a  jury's  ability  to  assess  punitive  damages  where  wrongdoers  commit  wanton  or 
reckless  acts.  It  also  woula  destroy  the  beneficial  effect  from  the  unpredictability  of 
these  awards. 

H.R.  10  Abolishes  Joint  and  Several  Liability  for  Non-Economic  Damages:  The 
rule  of  joint  and  several  liability  assures  that  the  cost  of  injury  is  borne  by  those 
whose  actions  caused  the  injury  and  not  absorbed  by  the  innocent  victim.  Tne  rule 
provides  plaintiffs  with  the  ability  to  recover  from  any  of  the  defendants  who  have 
caused  the  injury  by  enabling  the  injured  party  to  seek  recovery,  never  more  than 
100%,  from  any  one  of  them.  This  protects  plaintiffs  in  the  event  one  or  more  of 
the  defendants  is  insolvent  or  unavailable. 

Section  103(d)  would  eliminate  the  rule  of  joint  and  several  liability  for  non-eco- 
nomic damages.  Since  non-economic  damages  include  intangibles  such  as  the  loss 
of  fertility,  loss  of  the  use  of  limbs,  and  excruciating  lifelong  pain,  abolishing  this 
liability  would  most  harm  the  poor,  the  very  young,  the  very  old  and  women.  This 
provision  would  also  increase  litigation  because  victims  would  be  forced  to  go  after 
all  the  parties  one  at  a  time  in  order  to  obtain  fall  recovery. 

HJl.  10  is  being  considered  at  a  time  when  American  consumers  and  workers 
seeking  compensation  through  the  civil  justice  system  are  facing  enormous  obsta- 
cles. 'Hus  legislation  only  makes  it  harder  for  individuals  to  pursue  legitimate 
claims  against  the  manufacturers  of  dangerously  defective  products. 
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Appendix  10. — Statement  of  David  C.  Weiner,  Chair,  ABA 
Section  of  Litigation,  on  Behalf  of  the  American  Bar  Asso- 
ciation 

Mr.  Oiairman  and  Members  of  the  Committee. 

I  appreciate  the  opportunity  to  present  the  views  of  the  American  Bar 
Association  on  broad  federal  product  liability  legislation.    I  am  David  C. 
Weiner,  Chair  of  the  ABA's  Section  of  Litigation.    I  am  also  a  member  of  the 
ABA's  Ad  Hoc  Committee  for  Civil  Justice  Improvements. 

The  ABA  is  committed  to  having  a  legal  system  in  America  that  is 
effective  and  just,  one  that  protects  the  rights  of  consumers  and  manufacturers, 
plaintiffs  and  defendants.   We  have  worked  extensively  to  develop 
recommendations  and  pursue  projects  aimed  at  improving  our  civil  justice 
system. 

The  ABA  opposes  enactment  of  broad  federal  product  liability  legislation 
such  as  the  provisions  of  Section  103  in  H.R.  10,  the  "Common  Sense  Legal 
Reforms  Act".    It  supports  the  continued  right  of  the  states  and  territories  to 
regulate  product  liability  law.   The  ABA  supports  enactment  of  narrowly  drawn 
federal  legislation  on  victim  compensation  which  addresses  the  issues  of  liability 
and  damages  with  respect  to  claims  arising  out  of  occupational  diseases  (such  as 
asbestosis)  with  long  latency  periods  in  cases  where:  1)  the  number  of  such 
claims  and  the  liability  for  such  damages  threaten  the  solvency  of  a  significant 
number  of  manufacturers  engaged  in  commerce;  and  2)  the  number  of  such 
claims  have  become  excessive  burdens  on  the  judicial  system.    It  also  supports 
federal  legislation  allocating  product  liabilit)  risks  between  the  federal 
government  and  its  contractors.   It  opposes  federal  legislation  abolishing  strict 
seller  liability  and  opposes  the  product  seller  provision  in  Section  103(b)  of 
H.R.  10.   The  ABA  has  developed  a  nimiber  of  recommendations  aimed  at 
improving  the  tort  liability  system  at  the  state  level. 

ABA  policy  opposing  enactment  of  legislation  such  as  Section  103  of 
H.R.  10  is  based  primarily  on  February  1983  recommendations  developed  by  a 
broadly-based  entity  charged  by  the  ABA  to  smdy  the  advisability  of  broad 
federal  product  liability  legislation.   That  entity  was  appointed  by  the  ABA 
President  in  1982  and  was  called  the  Special  Committee  to  Study  Product 
Liability.   The  Conmiittee  included  among  its  members  nominees  of  the 
Sections  of  Business  Law,  Public  Contract  Law,  Litigation  and  Tort  and 
Insurance  Practice.   Based  on  the  recommendations  and  report  of  the  Special 
Committee,  in  February,  1983,  the  ABA's  House  of  Delegates  adopted  the 
resolution  appended  to  this  statement  as  Appendix  A.    Also  appended  to  this 
statement  as  Appendix  B  is  the  report  that  our  House  of  Delegates  considered 
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when  it  adopted  the  1983  resolution.    It  discusses  in  detail  the  rationale  for  the 
1983  ABA  policy.    The  ABA's  House  of  delegates  on  February  14,  1995, 
reaffirmed  its  opposition  of  such  legislation  adopting  the  following  policy: 

Resolved  that  the  American  Bar  Association  supports 
the  continued  right  of  the  states  and  territories  to 
regulate  product  liability  law  and  it  is  further  resolved 
that  the  American  Bar  Association  opposes  federal 
legislation  abolishing  strict  seller  liability  and  opposes 
the  product  seller  provision  set  forth  in  section  103(b) 
of  H.R.  10. 

The  ABA  opposes  legislation  such  as  Section  103  of  H.R.  10  because  we 
believe  broad  federal  product  liability  legislation  would  deprive  consumers  of 
the  sound  guidance  of  the  well-developed  product  liability  laws  of  their 
individual  states,  as  well  as  the  flexibility  to  carefully  refine  the  law  through 
their  state  courts,  and  to  make  any  necessary  major  improvements  in  the  law 
through  their  state  legislatures.    The  rationale  for  ABA  opposition  to  the  product 
seller  provision  set  forth  in  Section  103(b)  of  H.R.  10  is  set  forth  in  the  report 
that  our  House  of  Delegates  considered  when  it  adopted  the  February  1995 
policy.    The  report  is  appended  to  this  statement  as  Appendix  C. 

ABA  policy  aimed  at  improving  the  tort  liability  system  at  the  state  level 
was  developed  by  a  broadly-based  entity  appointed  by  the  ABA  President  in 
1985.    The  14-member  commission  was  called  the  Action  Commission  to 
Improve  the  Tort  Liability  System. 

The  members  of  the  Commission  were  federal  trial  and  appellate  court 
judges;  a  state  Supreme  Court  justice;  corporate  counsel,  including  those  with 
insurance  experience;  consumer  and  civil  rights  advocates;  academicians;  and 
practicing  plaintiffs  and  defense  lawyers. 

In  February  1987,  the  ABA  House  of  Delegates  considered  the 
Commission's  recommendations  and  adopted  the  resolution  appended  to  this 
statement  as  Appendix  D. 

The  ABA  takes  the  position  that  these  recommendations  to  improve  the 
tort  system  can  and  should  be  implemented  by  the  courts  and  legislatures  at  the 
sta  e,  and  not  the  federal  level.   This  is  in  keeping  with  the  ABA's  view  tha'  the 
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tradition  of  state-fashioned  tort  principles  remains  fundamentally  sound. 

The  ABA  resolution  makes  numerous  recommendations  addressed  to  the 
courts  and  to  the  lawyers.   These  recommendations  include  the  following: 

1.  No  ceilings  should  be  placed  on  pain  and  suffering  awards. 
Instead,  trial  and  appellate  courts  should  more  effectively  control 
pain  and  suffering  verdicts  which  are  either  so  excessive  or  so 
inadequate  as  to  be  disproportionate  to  the  injury  suffered  or  to 
community  expectations. 

2.  Tort  awards  for  pain  and  suffering  should  be  more  uniform.    To 
achieve  that  goal,  the  ABA  recommends  such  approaches  as 
objective  annual  studies  of  tort  awards,  public  information  on  those 
awards,  guidelines  for  use  by  the  trial  courts,  and  study  given  as  to 
whether  additional  guidance  can  and  should  be  given  to  the  jury  on 
the  range  of  appropriate  damage  awards. 

3.  Fee  arrangements  should  be  written  in  plain  English  or  appropriate 
other  language;  percentage  fees  should  be  out  of  the  net  amount  and 
not  out  of  the  gross  amount  of  any  judgment  or  settlement;  and 
courts  or  a  public  body  should  disallow  attorneys  fees  that  are 
found  to  be  plainly  excessive. 

4.  To  protect  future  claimants,  the  ABA  opposes  various  forms  of 
secrecy  agreements  and  arrangements  that  require  destruction  of 
information  or  records  as  well  as  agreements  that  would  prohibit  a 
particular  attorney  from  representing  other  claimants. 

5.  The  ABA  has  specific  recommendations  addressed  to  the  courts  to 
streamline  the  litigation  process,  to  eliminate  frivolous  claims  and 
to  reduce  the  long  delays  currently  characteristic  of  much  litigation. 
These  include  permitting  non-unanimous  jury  verdicts  and  use  of 
alternative  dispute  resolution  methods. 

There  are  certain  areas  in  which  the  ABA  believes  state  legislative  action 
may  be  needed. 
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1.  The  ABA  believes  that  punitive  damages  are  appropriate  in  certain 
cases,  but  their  scope  should  be  limited.    They  should  not  be 
commonplace.    The  basic  standard  to  establish  punitive  damages 
should  be  a  conscious  or  deliberate  disregard  of  a  defendant's 
obligations.    The  standard  of  proof  should  be  "clear  and 
convincing"  evidence  and  not  a  lesser  standard  such  as  a 
"preponderance  of  the  evidence."    Because  of  the  deterrence 
concern,  the  ABA  opposes  caps  on  punitive  damages. 

2.  The  ABA  is  concerned  that  no  defendant  should  be  subjected  to 
punitive  damages  that  are  excessive  in  the  aggregate  for  the  same 
wrongful  act.    There  should  therefore  be  safeguards  to  prevent  the 
imposition  of  repeated  punitive  damages.    The  purpose  of  punitive 
damages  is  to  punish,  not  to  confiscate.    The  ABA  recognizes  that 
the  principal  responsibility  to  control  excessive  awards  for  punitive 
damages  rests  on  the  courts;  however,  state  legislation  may  be 
necessary  to  assure  more  effective  judicial  review  of  punitive 
damage  awards. 

3.  The  ABA  believes  that  the  doctrine  of  joint  and  several  liability 
should  be  limited  by  legislation  to  apply  only  to  economic  losses 

in  certain  cases.    Defendants  should  not  be  held  liable  for  someone 
else's  share  of  any  non-economic  loss  when  the  defendant's 
responsibility  is  substantially  disproportionate  to  liability  for  the 
entire  loss  suffered  by  the  plaintiff. 

4.  The  ABA  recognizes  that  allowing  non-unanimous  jury  verdicts 
may  require  legislation. 

Thank  you  for  giving  me  this  opportunity  to  submit  the  American  Bar 
Association's  views  to  you  on  this  important  subject. 

(i:\usenViTioorej\wciDer) 
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APPENDIX  A 


RESOLUTION  OF  THE  HOUSE  OF  DELEGATES 

OF  THE 

AMERICAN  BAR  ASSOCIATION 

Adopted  February  1983 

I.  BE  IT  RESOLVED,  That  the  American  Bar  Association  opposes 
enactment  of  broad  federal  legislation  that  would  codify  the 
tort  laws  of  the  50  states  as  they  relate  to  product  liability, 
and  opposes  legislation,  such  as  S.2  631  reported  by  the  Senate 
Commerce,  Science  and  Transportation  Committee  in  the  97th 
Congress,  that  would  attempt  to  do  so. 

II.  FURTHER  RESOLVED,  That  the  American  Bar  Association 
supports  federal  legislation  which  addresses  the  issues  of 
liability  and  damages  with  respect  to  claims  for  damages  against 
manufacturers  by  those  who  contract  an  occupational-  disease 
(such  as  asbestosis)  when:   (a)  there  is  a  long  latency  period 
between  exposure  to  the  product  and  manifestation  of  the 
disease;   (b)  the  number  of  such  claims  and  the  liability  for 
such  damages  in  fact  threaten  the  solvency  of  a  significant 
number  of  manufacturers  engaged  in  interstate  commerce;   and 

(c)  the  number  of  such  claims  have  become  clearly  excessive 
burdens  upon  the  state  and  federal  judicial  systems. 

III.  FURTHER  RESOLVED,  That  the  American  Bar  Association 
supports  enactment  of  federal  legislation  allocating  product 
liability  risks  between  the  federal  government  and  its 
contractors  and  providing,  in  certain  instances,  indemnity 
against  those  risks. 
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FEBRUARY,  198  3 


APPENDIX  B 


The  Special  Committee  to  Study  Product  Liability  submitted 
the  following  report  in  support  of  resolutions  I,  II,  and  III 
which  now  represent  official  ABA  policy  on  the  subject  of  product 
liability  legislation.   The  report  is  for  background  only  and 
does  not  itself  constitute  ABA  policy. 


REPORT 
Introduction 


This  Committee  was  appointed  in  mid-October  1982  by 
President  Harrell  to  assist  and  advise  the  House  of  Delegates  at 
its  February  1983  meeting  concerning  the  controversy  which  has 
arisen  over  whether  the  federal  government  or  the  state  common 
law  and  statutory  processes  should  regulate  the  tortious  conduct 
of  manufacturers  engaged  in  interstate  commerce. 

The  charge  given  to  this  Committee  by  President  Harrell  was 
to  "study  what  role,  if  any,  the  federal  government  should  play 
in  the  resolution  of  product  liability  issues,  the  present  status 
of  product  liability  law  in  the  various  states,  legislative 
proposals  introduced  in  the  97th  Congress  for  federal  legislation 
in  this  area,  the  availability  of  a  uniform  state  law  and  other 
proposals  with  respect  to  these  issues." 

After  careful  study,  the  Committee  concluded  that  the  need 
for  broad  uniform  product  liability  tort  reform  legislation  has 
not  yet  been  demonstrated.   Thus,  the  Committee  recommends  that 
the  ABA  continue  with  its  current  policy  of  opposing  federal 
uniform  tort  legislation.  However,  the  Committee  found  that  there 
are  certain  discrete  areas  where  state  action  cannot  solve 
problems  in  the  product  liability  tort  law  area.   In  those  areas, 
set  forth  in  recommendations  II  through  V  of  this  Report,  the 
Committee  does  recommend  federal  action. 

Because  each  of  our  recommendation,  is  separable  from  the 
others,  the  Committee  requests  that  the  members  of  the  House  of 
Delegates  vote  separately  on  each  of  its  recommendations. 
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The  background  of  current  policy  of  the  American  Bar 
Association  and  of  activity  within  the  Association  which  resulted 
in  the  appointment  of  this  Committee  is  described  in  Appendix  A 
(page  19) .   This  Committee's  membership  and  activities  since  its 
appointment  are  described  in  Appendix  B  (page  20) ,  and  the  recent 
activity  of  the  federal  government  in  the  area  of  product 
liability  is  described  in  Appendix  C  (page  21) . 

A.   SPECIAL  COMMITTEE  RECOMMENDATIONS 

I.   The  Special  Committee  recommends  that  the  American  Bar 
Association  oppose  enactment  of  broad  federal  legislation  that 
would  codify  the  tort  laws  of  the  50  states  as  they  relate  to 
product  liability,  and  oppose  legislation,  such  as  S.Z631 
reported  in  the  97th  Congress,  that  would  attempt  to  do  so. 

Rationale 

The  issue  of  federal  or  state  regulation  of  legal  standards 
of  tort  liability,  including  product  liability  claims,  a 
threshold  question  that  goes  to  the  heart  of  the  common  law  and 
judicial  processes  of  tTiis  country.   It  calls  into  initial 
consideration  the  worth,  justification,  and  viability  of  the 
separate  states'  systems  of  common  and  statutory  law  as  they 
relate  to  the  tort  field. 

The  Committee  extensively  discussed  whether  broad  federal 
legislation,  such  as  S.2631,  which  would  create  a  national  code 
of  legal  concepts  for  product  liability  claims,  has  such  an 
urgent  basis  in  the  public  interest  to  justify  congressional 
revision  of  common  law  tort  rules  developed  by  the  states  over 
the  years.   The  Committee  recognized  that  rapid  technological 
developments  and  the  general  public's  increased  awareness  in 
recent  years  of  their  individual  rights  under  our  civil  system  of 
justice,  have  produced  an  increase  in  product  liability 
litigation  and  in  the  complexity  of  that  litigation.   As  a 
result,  some  have  expressed  an  increasing  interest  in  federal 
intervention  in  the  product  liability  area  of  tort  law. 

In  support  of  federal  legislation,  an  argument  frequently 
advanced  is  that  the  states  are  unlikely  to  reach  common 
standards  because  of  conflicting  interests  within  and  among  the 
states.   Since  most  products  manufactured  within  a  state  are 
consumed  elsewhere,  there  is  little  likelihood  of  uniform  or 
consistent  rules  that  would  assure  predictability  of  results. 
Accordingly,  it  is  argued  that  since  Congress  has  the  power  to 
regulate  tort  liability  across  state  lines,  it  should  do  so.  The 
Committee  believes,  however,  that  this  argument  ignores  the 
inherent  values  of  a  federal  republic,  where  local  communities 
have  historically  been  deemed  best  able  to  regulate  the  day-today 
conduct  of  their  citizens  —  whether  they  be  individuals  or 
businesses.  While  it  ma^  be  true  that  products  cross  state  lines. 
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so  also  do  people,  as  well  as  their  automobiles.  Private 
contracts  also  may  have  an  impact  on  interstate  activities.  The 
Committee  is  convinced  that  interstate  activity  alone  does  not 
provide  a  rational  basis  upon  which  to  impose  national  regulation 
over  that  activity;  the  logical  end  result  of  such  an  argument  in 
today's  highly  mobile  society  would  be  to  weaken  intolerably 
state  legislatures  and  state  judicial  systems. 

The  Committee  recognizes  that  federal  legislation,  such  as 
S.2631  represents,  would  depend  upon  many  thousands  of  judges  and 
lawyers  to  administer  it;  but  the  Committee  is  convinced  that  it 
would  be  unwise  in  the  extreme  to  impose  upon  our  judicial  system 
new  and  undefined  terms  and  concepts  to  be  unraveled  by  the  legal 
community.   Such  legislation  would  require  many  years  before  the 
judiciary  could  clarify  the  ambiguities,  and  entirely  new  doubts 
would  emerge. 

The  Committee  believes  that  federal  legislation  such  as 
S.2631  would  be  an  unwise  and  unnecessary  intrusion  of  massive 
proportions  on  the  long-standing  authority  of  states  to  promul- 
gate tort  law,  and  rather  than  resolve  whatever  uncertainties  now 
exist  would  result  in  legal  chaos  and  in  fact  even  more 
litigation  than  now  exists.   The  Committee  believes  that  such  a 
result  would  not  be  in  the  public  interest. 

Proponents  of  federal  legislation  express  concern  about  the 
instability  and  uncertainties  of  the  adversary  tort  liability 
system.   By  their  very  nature,  however,  tort  cases  present 
elements  of  uncertainty  because  each  case  presents  facts  peculiar 
to  itself,  and  the  Committee  believes  that  totally  predictable 
results  under  any  tort  liability  standard  are  an  impossible  goal 
in  an  adversary  system  of  justice. 

The  Committee  believes  that  the  common  law  must  remain  as 
free,  as  responsive,  and  as  refreshing  as  the  reflection  of  the 
human  spirit  of  a  free  people.   It  must  continue  to  reflect  the 
best  of  human  conduct  and  society's  never-ending  goal  to  improve 
man's  relationship  to  man.   The  words  of  Oliver  Wendell  Holmes, 
written  many  years  ago,  are  no  less  apt  today: 

Every  important  principle  which  is  developed  by 
litigation  is  in  fact  and  at  bottom  the  result  of  more 
or  less  definitely  understood  views  of  public  policy; 
most  generally,  to  be  sure,  under  our  practice  and 
tradition,  the  unconscious  result  of  instinctive 
preferences  and  inarticulate  convictions,  but  none  the 
less  traceable  to  public  policy  in  the  last  analysis. 

A  legal  system  of  reliance  on  precedent  -  and  of  legal 
development  by  reference  to  precedent  -  characterized  adjudi- 
cation in  the  courts  of  England  by  the  1700' s.   By  the  time  of 
the  American  Revolution,  the  principle  of  stare  decisis  was 
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firmly  established  and  has  been  affirmatively  adopted  by  all 
states,  except  Louisiana,  by  specific  reference  in  their 
Constitutions  or  earliest  statutes. 

Today  our  citizens  have  available,  for  the  peaceful 
resolution  of  disputes,  a  system  of  law  based  on  the  careful 
analysis  of  judicial  precedent  drawn  from  cases  in  their  own 
communities  of  similar  factual  premise.   Due  to  alternative 
forums  and  the  rich  diversity  of  social  environment  in  a  huge 
country,  the  judiciary  has  before  it  a  wealth  of  past  legal 
experience  with  which  to  guide  deliberations  for  the  fair  and 
just  resolution  of  disputes  before  it.   The  result  is  a  flexible, 
constantly  developing  body  of  law  which  balances  the  conflicting 
needs  of  the  day  as  reflected  in  that  day's  disputes.   The 
Committee  believes  that  a  legal  system  which  results  in  that 
balance  should  not  be  disturbed  by  Congress  on  the  pretext  of 
restoring  another  perception  of  balance  pressured  by  one  special 
interest  group  or  another.  Otherwise,  Congress  will  have 
effectively  rejected  a  legal  system  which,  after  two  centuries, 
continues  to  demonstrate  that  it  is  the  best  method  by  which  to 
maintain  the  confidence  in  the  judicial  system  of  the  country  by 
the  public  as  a  whole. 

The  Committee  recognizes  that  tort  law  serves  as  a  grievance 
mechanism  as  well  as  a  mechanism  to  avoid  social  conflict. 
Citizens  of  one  of  the  largest  free  countries  of  the  world  must 
continue  to  have  confidence  in  a  legal  system  that  permits  their 
own  local  community  to  protect  their  businesses  and  to  respond  to 
their  individual  problems.   The  essential  role  of  tort  law  as  a 
resolver  of  individual  conflict  within  a  community  acts  as  a 
bonding  agent,  and  is  a  very  significant  one  in  a  free  and 
sometimes  turbulent  society. 

Tort  liability  standards  are  general  laws  for  the  adjustment 
of  grievances  that  result  from  everyday  activities  of  people  and 
everyday  activities  of  businesses.   They  reflect  the  policies  and 
desires  of  widely  diverse  states  as  to  standards  of  proper 
conduct,  and  reflect  local  ideas  as  to  how  best  to  protect  their 
own  businesses,  consumers,  and  their  general  public  from  wrongful 
conduct.   The  Committee  believes  that  individual  states  in  a 
large  federal  republic  are  best  able  to  develop  bodies  of  tort 
law  consistent  with  their  own  local  policy  objectives  responsive 
to  their  own  communities,  and  that  judicial  decisions  in  the  tort 
field  which  are  politically  or  economically  unacceptable  to  a 
community  are  best  considered  by  state  legislatures.   This  is  the 
method  which  for  decades  has  given  the  public  confidence  in  our 
governmental  system  of  justice  and  the  public's  confidence  in  it. 

Generally,  supporters  of  federal  legislation  nonetheless 
contend  that  remedial  actions  through  the  state  common  law 
systems,  or  the  enactment  of  uniform  state  laws,  cannot  be 
accomplished  fast  enough  to  satisfy  manufa  :turers'  concerns  that 
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the  tort  liability  system  is  unfair  to  them,  is  too  expensive  and 
inefficient,  and  provides  insufficient  restraint  on  the  part  of 
the  judiciary  in  setting  legal  rules  for  liability  and  damage 
determinations.   While  product  liability  claims  under  the  present 
tort  system  appear  to  be  manageable  by  large  companies,  it  is 
argued  that  they  can  be  managed  by  small  companies  only  if  there 
is  a  more  efficient,  and  thus  a  more  cost-effective  system  of 
determining  liability  and  awarding  compensation.   Some  manufac- 
turers argue  that  the  total  costs  of  the  tort  liability  and 
insurance  systems  are  greater  than  the  total  compensation  paid  to 
injured  parties,  and  thus  the  present  system  is  argued  to  be  an 
inefficient  use  of  society's  resources. 

The  Committee  believes,  however,  that  the  impact  of  a  basic 
change  to  state  common  law  systems,  such  as  a  federal  enactment 
of  a  broad  code  of  tort  liability  standards  to  overrule  state 
policies  simply  to  speed  up  the  common  law  balancing  process, 
must  be  carefully  considered  on  a  long-term  basis.   The  Committee 
believes  the  legal  profession  and  the  American  Bar  Association 
should  be  most  concerned  about  the  effects  that  such  profound 
changes  in  the  approach  to  setting  legal  standards  will  have  on 
this  and  future  generations  of  Americans.   The  Committee  believes 
that  economic  expediency  and  the  satisfaction  of  temporary  de- 
mands for  drastic  change  in  our  common  law  system  by  one  special 
interest  group  or  another  are  not  worthwhile  trade-offs  for  the 
basic  values  inherent  in  the  systems  of  common  and  statutory  law 
of  the  several  states. 

The  Committee,  however,  also  believes  that  there  may  be  an 
important  place  for  legislative  enactment  of  the  common  law;  but 
on  the  federal  level,  it  must  be  very  cautiously  approached. 

Unlike  civil  law,  which  relies  exclusively  on  one  mode  of 
lawmaking,  our  system  of  justice  permits  both  common  and 
statutory  development.   Dean  Roscoe  Pound,  in  defending  the  role 
of  the  legislature  in  the  development  of  the  common  law,  perhaps 
said  it  best  when  he  explained  that  the  "imperative" 
(legislative)  and  "traditional"  (judicial)  elements  of  common  law 
act  upon  and  correct  each  other  so  that  "when  either,  from 
occupying  the  field  too  long,  becomes  too  fixed  and  rigid,  the 
needed  flexibility  is  restored  to  the  law  by  its  rival." 

It  is  for  the  reasons  expressed  years  ago  by  Dean  Pound  that 
the  Committee  believes  that,  although  broad  codification  of  tort 
law  by  the  federal  government,  such  as  represented  by  S.2631,  is 
totally  unwarranted,  there  are  a  few  instances  where  states  have 
been  unable  to  respond  to  society's  needs.   In  those  few, 
discrete  instances  as  set  forth  in  Recommendations  II,  III,  IV, 
and  V,  the  Committee  believes  federal  attention  may  be 
appropriate. 
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The  Committee  believes  that  Congress  should  not  codify  the 
tort  law  of  product  liability  unless,  in  fact,  there  has  been  a 
demonstration  of  clear  and  convincing  problems  of  such  magnitude 
that  they:   (1)  adversely  affect  the  free  flow  of  interstate 
commerce  to  the  detriment  of  the  nation;  (2)  are  contrary  to  the 
entire  public  interest;  and  (3)  cannot  be  addressed  in  considered 
due  course  by  the  states  through  their  own  processes.   The 
Committee  is  convinced  that  such  is  not  the  case,  and  in  the 
public's  interest,  such  sweeping,  drastic  legislation  as 
represented  by  S.2631  is  ill-advised. 

An  obvious  contrast  with  the  processes  of  the  common  law  is 
the  difference  between  the  abstract  nature  of  any  legislative 
statement  and  the  concrete  analysis  by  the  judiciary.  The 
preference  for  the  latter  as  a  catalyst  for  justice  is  embodied 
in  the  constitutional  precept  of  "case  or  controversy,"  and  still 
remains  today  as  a  strong  tenet  of  the  principle  of 
justiciability. 

The  Committee  has  examined  the  general  status  of  state 
common  and  statutory  law  in  the  area  of  product  liability,  and 
believes  that  sufficient  state  interest  in  this  area  has  been 
clearly  demonstrated  in  recent  years  so  that  the  common  law 
processes  and  the  state  legislative  processes  should  be  allowed 
to  work,  as  those  processes  have  worked  for  all  segments  of 
American  society  for  over  200  years. 

Twenty-six  states  have  enacted  specific  product  liability 
legislation  directed  toward  major  concerns  which  those  states 
believe  reflect  the  needs  and  desires  of  all  their  own  citizens. 
At  least  four  other  states  have  addressed  some  areas  of  product 
liability.   In  addition,  at  least  12  other  states  during  1981  and 
1982  considered  product  liability  bills  introduced  in  their 
legislatures,  and  at  least  one  other  state  has  the  matter  under 
study  preparatory  to  legislative  efforts.   Furthermore,  in  all  50 
states,  there  are  bodies  of  common  law  in  the  product  liability 
area  which  can  be  ascertained  within  that  state,  and  almost  all 
states  have  enacted  some  form  of  legislation  bearing  in  some  way 
upon  product  liability  issues. 

Since  all  states  are  continuing  to  develop  their  common  and 
statutory  laws  of  tort  liability  and  choice  of  law  rules  that 
provide  principled  solutions  acceptable  to  those  concerned 
states,  the  Committee  believes  that  federal  codification  of 
product  liability  standards  would  ignore  the  very  real 
distinctions  among  the  states,  their  policies,  and  their  varying 
needs.   Individual  states  in  a  large  federal  republic  have  the 
best  political  resources  to  determine  which  tort  rules  most 
nearly  effectuate  the  particular  social,  political,  economical, 
and  geographical  needs  of  both  their  businesses  and  consumers, 
thereby  insuring  the  public's  confidence  in  their  governmental 
system  as  a  whole. 
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A  federal  code  of  product  liability  law,  such  as  represented 
by  S.2631,  would  necessarily  be  applied  in  some  state  tort 
actions,  and  state  law  would  be  applied  in  others,  leading  to 
inconsistent  treatment  for  both  businesses  and  consumers  of  the 
same  state,  and  disregarding  individual  state  policies  toward  the 
conduct  being  judged.   Such  a  code  would  be  applied,  along  with 
probably  inconsistent  state  law,  in  the  same  case  when  there  are 
non-manufacturer  defendants,  leading  to  other  inconsistent 
treatment  of  citizens  of  the  same  locality.   To  retain  the 
public's  confidence  in  our  system  of  justice,  there  must  be 
consistent  results  in  the  law,  especially  for  next-door  neighbors 
who  see  each  other  daily,  or  for  people  who  live  or  do  business 
in  the  same  locality.  The  rationale  for  such  consistency  fades, 
however,  for  American  communities  3,000  miles  apart  whose 
businesses  and  people  have  different  needs  and  desires. 

One  other  point  should  be  mentioned.   Federal  codification 
would  make  it  quite  difficult  to  effectuate  a  tort  system  in  each 
state  that  would  result  in  a  fair  and  just  allocation  of  the 
costs  of  accidents  when  those  accidents  are  attributable  both  to 
misuse  of  products  and  to  defects  in  products.   This  is  because 
federal  law  would  be  applicable  to  product  suppliers  over  which 
the  states  would  have  no  control,  whereas  state  law  would  be 
applicable  to  product  users,  as  to  which  federal  law  could  not  be 
made  applicable. 

The  Committee  believes  that  having  50  state  interpretations 
of  one  federal  product  liability  standard,  such  as  that  proposed 
in  S.2631,  will  produce  more  uncertainty  that  it  will  eliminate. 
This  would  be  compounded  by  the  fact  that  there  is  no  body  of 
law,  other  than  a  state's  own,  to  aid  state  courts  in  applying 
any  federal  standard  to  any  given  set  of  facts.   Federal  tort 
standards  necessarily  will  contain  provisions  inconsistent  with  a 
state's  own  expressed  policies.  Inconsistencies  from  state  to 
state  in  the  application  of  one  federal  standard  would  inevitably 
lead  to  a  great  deal  more  litigation.  The  Committee  believes  that 
the  federal  government  should  not  attempt  to  incorporate  into  one 
legal  standard  the  divergent  public  policies  on  tortious  conduct 
of  50  states.  The  fact  that  no  state  has  adopted  the  federal 
Model  Product  Liability  Act  in  toto  is  strong  evidence  of  the 
states'  dissatisfaction  with  federal  attempts  to  codify  their 
local  policies  of  the  law  of  torts. 

The  Committee  also  believes  that  conflict  of  laws  issues 
would  continue  to  arise  under  a  federal  product  liability 
standard.  They  would  not  arise,  however,  as  they  do  now  under 
state  standards,  with  common  law  precedent  of  that  state  to  aid 
state  courts  in  their  decision-making.  Under  a  federal  standard, 
these  issues  will  instead  arise  in  a  judicial  vacuum  —  in  an 
atmosphere  of  ambiguity  and  inconsistency.  A  federal  standard  of 
product  liability  that  is  inconsistent  with  a  particular  state's 
policy  would  intensify  choice  o.  law  problems,  and  the  resulting 
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uncertainty  would  increase  litigation,  not  lessen  it.   The 
Committee  believes  that  such  a  result  will  tend  to  erode,  the 
public's  confidence  in  our  common  law  system  of  justice  as  a 
whole. 

As  indicated  in  the  specific  additional  recommendations  that 
follow,  the  Committee,  however,  also  believes  that  federal  atten- 
tion may  be  appropriate  to  specific,  urgent  problems  facing  both 
injured  parties  and  manufacturers — problems  which  the  Committee 
believes  are  uniquely  national  and  problems  which  the  Committee 
believes  the  states  have  not,  and  probably  cannot,  effectively 
handle.  The  Committee  believes  that  attention  at  the  federal 
level  to  these  specific  areas  will  not  render  lasting  harm  to  our 
republic's  state  systems  of  common  and  statutory  law  and  the 
public's  confidence  in  them. 

Other  than  the  following  specific  recommendations,  the 
Committee  believes  that  the  ABA  should  refrain  from  adopting  any 
policy  that  would  call  upon  the  federal  government  to  address  any 
other  areas  of  the  product  liability  law  of  the  several  states. 

II.   The  Special  Committee  recommends  that  the  American  Bar 
Association  support  federal  legislation  which  addresses  the 
issues  of  liability  and  damages  with  respect  to  claims  for 
damages  against  manufacturers  by  those  who  contract  an  occupa- 
tional disease  (such  as  asbestosis)  when:   fa)  there  is  a  long 
latency  period  between  exposure  to  the  product  and  manifestation 
of  the  disease;  (b)  the  number  of  such  claims  and  the  liability 
for  such  damages  in  fact  threaten  the  solvency  of  a  significant 
number  of  manufacturers  engaged  in  interstate  commerce:  and  (c) 
the  number  of  such  claims  have  become  clearly  excessive  burdens 
upon  the  state  and  federal  judicial  systems. 

Rationale 

At  the  time  of  the  writing  of  this  report,  three  companies 
( Johns-Manville;  UNR  Industries;  Amatex  Corporation),  which  have 
manufactured  asbestos  products  for  a  number  of  years,  have  sought 
protection  under  Chapter  11  of  the  United  States  bankruptcy  laws 
due  to  their  belief  in  the  adverse  effect  of  thousands  of  claims 
made  against  them  for  compensation  related  to  occupational 
diseases  which  have  long  time  intervals  (20  or  more  years) 
between  exposure  to  their  products  and  manifestation  of  the 
disease.   There  are  in  excess  of  15,000  such  claims  against 
several  asbestos  manufacturers  pending  in  state  and  federal 
courts  throughout  the  country,  and  hundreds  of  such  claims 
reportedly  continue  to  be  made  each  month  for  injuries  now 
manifested  after  exposure  many  years  ago  to  asbestos  products. 
Recently,  the  asbestos  situation  has  been  complicated  by  court 
decisions  which  have  permitted  employees  to  bring  claims  against 
their  employers  for  alleged  intentional  conduct  of  the  employer 
by  the  employer's  failure  years  ago  to  warn  employees  of  hazards, 
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allegedly  known  at  the  time  by  the  employer,  of  contracting 
asbestos-related  diseases  during  the  manufacture  of  asbestos 
products. 

The  Committee  believes  that  the  great  number  of  such  claims, 
the  perception  by  a  significant  number  of  manufacturers  that 
their  solvency  is  threatened,  the  interests  of  thousands  of 
injured  parties  in  receiving  prompt  and  adeguate  compensation, 
and  the  burden  pending  claims  appear  to  have  upon  the  country's 
state  and  federal  judicial  systems  warrant  federal  examination 
and  consideration  of  the  appropriateness  of  Chapter  11  relief  and 
appropriate  federal  legislation  to  establish  methods  to  provide 
adequate  compensation  to  those  contracting  occupational  latent 
diseases  such  as  asbestosis.   The  Committee  believes  that 
attention  given  by  the  federal  government  to  the  asbestos  problem 
should  carefully  balance  the  interests  of  both  injured  parties 
and  manufacturers  of  such  products. 

The  Committee  further  believes  that  the  current  social 
problem  presented  by  occupational  latent  diseases,  such  as 
asbestosis,  is  unique  and  has  been  a  catastrophic  phenomenon  on  a 
national  scale  to  asbestos  workers  and  to  the  asbestos  industry. 
While  this  Committee  is  reluctant  to  recommend.   Federal 
intervention  in  the  tort  liability  and  common  law  systems  of  the 
several  states,  the  Committee  believes  that  the  unique  national 
scope  and  magnitude  of  the  problems  for  adequate  compensation  to 
injured  parties  and  liability  for  occupational  latent  diseases  as 
they  affect  the  financial  stability  of  a  specific  industry,  such 
as  asbestos,  warrants  attention  at  the  federal  level.   The 
Committee  also  believes  that  federal  attention  to  such  a  unique 
and  urgent  national  problem  is  neither  premature  nor  precipitous, 
and  would  not  result  in  harmful  violation  of  the  inherent  values 
of  this  country's  common  law  tort  liability  systems  of  the 
several  states  as  described  elsewhere  in  this  report. 

III.   The  Special  Committee  recommends  that  the  American  Bar 
Association  support  enactment  of  federal  legislation  allocating 
product  liabilitv  risks  between  the  federal  government  and  its 
contractors  and  providing,  in  certain  instances,  indemnity 
against  those  risks. 

Rationale 

The  Committee  recognizes  that  there  is  a  uniquely  federal 
interest  in  the  treatment  of  compensation  and  liability  for 
injury  or  damage  arising  out  of  an  activity  conducted  pursuant  to 
a  federal  government  contract.   The  liability  of  the  federal 
government  to  third  parties  for  such  injury  or  damage  generally 
is  determined  pursuant  to  the  Federal  Tort  Claims  Act  with  its 
provisions  for  exclusive  jurisdiction  of  the  federal  courts. 
The  discretionary  function  and  misrepresentation  exemptions  of 
that  Act  and  the  immunity  of  the  federal  governmen.:  with  respect 
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to  military  service-related  death  or  injury  may  affect  and  argu- 
ably distort  the  allocation  of  responsibility  between  the 
government  and  its  contractors  or  subcontractors.   In  the  case  of 
product-related  injury,  the  product  feature  or  characteristic 
causing  the  injury  may  in  a  particular  instance  be  attributable 
to  a  government  specification  reflecting  a  safety/utility 
trade-off  optimized  for  a  government-determined  program  objec- 
tive.  This  could  include  a  national  defense  objective.   Finally, 
a  particular  government  activity  may  involve  a  risk  of  injury  or 
damage  with  low  probability  of  occurring  but  with  a  potential 
magnitude  beyond  the  capacity  of  the  private  insurance  market. 

These  considerations  make  appropriate  federal  legislation 
allocating  liability  risks  between  the  federal  government  and  its 
contractors  and  providing,  in  certain  instances,  indemnity 
against  those  risks.   The  perception  of  the  government  con- 
tracting community  is  that  legislation  is  needed,  and  the  Section 
of  Public  Contract  Law,  after  receiving  blanket  authority 
permission,  has  forwarded  its  views  and  recommendations  in 
support  of  such  legislation  to  the  Office  of  Federal  Procurement 
Policy. 

Illustrative  of  one  facet  of  the  problem  is  the  dilemma 
confronting  the  contractor  as  recognized  by  the  court  in  the  case 
of  Henry  v.  Textron.  Inc.,  577  F.2d  1163  (4th  Cir.  1978),  cert, 
denied.  439  U.S. 1047  (1978).   There  the  court  affirmed  the  lower 
court's  denial  of  Bell  Helicopter's  attempt  to  implead  the 
federal  government  in  a  case  arising  out  of. the  deaths  of  two 
Virginia  National  Guard  pilots  in  a  helicopter  crash. 
Acknowledging  that  the  U.S.  Government,  the  State  of  Virginia, 
and  the  Virginia  National  Guard  were  more  responsible  than  Bell 
for  the  crash,  the  court  said: 

...Bell  Textron  is  placed  in  a  very  difficult 
position  by  the  expanding  doctrines  of  product 
liability  and  the  relatively  inflexible  doctrine 
of  sovereign  immunity. . .but,  unfortunately  for  it, 
the  law  is  clearly  against  it.   (p. 1164). 

The  Agent  Orange  litigation  —  in  the  early  stages  of  what 
promises  to  be  a  tortuous  path  —  suggests  both  the  potential 
magnitude  of  the  contractors'  exposure  and  the  almost  random 
nature  of  the  result  from  the  claimant's  standpoint.   In  ruling 
on  the  chemical  company  defendants'  motion  to  dismiss,  the 
District  Court  held  inter  alia  that  they  would  be  entitled  to  a 
judgment  dismissing  all  claims  if  they  established  that  the 
government  established  the  specifications,  that  the  product  met 
the  specifications  in  all  material  respects  and  that  the 
government  knew  as  much  or  more  than  the  company  about  the 
hazards  of  use  of  Agent  Orange.   In  re  Agent  Orange  Product 
Liability  Litigation.  534  F.Supp.l046  (E.D.N.Y.  1982). 
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From  the  claimants'  standpoint,  it  seems  singularly 
unsatisfactory  to  make  recovery  dependent  on  the  relative 
knowledge  of  the  hazard  as  between  the  manufacturer  and  the 
government,  assuming  that  even  if  the  government  had  equal  or 
superior  knowledge  it  will  be  insulated  from  liability  under  the 
Federal  Tort  Claims  Act. 

In  Stencel  Aero  Engineering  Corp.  v.  United  States,  431  U.S. 
666  (1977),  the  Supreme  Court  stated  the  federal  nature  of  the 
problem  succinctly:   "The  relationship  between  government  and  its 
suppliers  is. . .certainly  no  less  'distinctively  federal  in 
character'  than  the  relationship  between  the  Government  and  its 
soldiers."  (p. 672).   The  holding  in  the  case  was  to  dismiss  the 
cross  complaint  of  the  defendant  subcontractor  against  the 
government,  even  though  plaintiff's  injuries  were  caused  by 
defective  government  specifications.   This  holding  reflects  the 
harsh  effects  on  the  government  contractor  of  the  present  state 
of  the  law. 

fi  :\usen\moorej  \weiner2) 
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APPENDIX    C 

REPORT  * 

I.  Introduction 

The  new  Congressional  majonw  s  political  agenda,  often  reterred  to  as  '[T]he 
Contact  With  Amenca."  seeks  major  civil  jusuce  reform.    One  of  the  Contract  s  key 
components  focuses  on  product  seller  liability.    If  enacted.  Secnon  l03Cb)  of  H.R.  10.  the 
"Common  Sense  Legal  Reforms  Act."  will  dramaucaily  change  the  law  respectmg  product 
seller  liabihty. 

Section  103(b)  proposes  to  make  sellers  liable  only  for  harms  caused  by  their  own 
negligence,  such  as  assembling  or  altering  a  product,  or  making  false  claims  about  a  product 
Liability  of  product  sellers  would  also  be  unposed  for  manufacmnng  errors  when  the 
manufacmrer  is  not  subject  to  the  junsdiction  of  the  Coun.  or  when  the  manufacoirer  is 
without  funds  to  pay  a  judgment.    The  seller  would  otherwise  generally  be  relieved  of  stnc: 
seller  liability.    Abolishmg  stnct  seller  liabiliry  through  federal  law.  however,  is  both 
unwarranted  and  unwise.    Accordingly,  the  ABA  opposes  Secaon  103(b)  of  the  Seller 
Liability  secuon  of  H.R.  10. 

A.        Seller  Liability  Has  Resulted  In  Iiin»Dved  Product  Safety. 

America's  consumers  are  entitled  to  the  highest  standard  of  product  safety.    Laws 
which  encourage  such  high  standards  of  safety  must  be  jealously  protected.    Stnct  seller 
liability  has  histoncally  proven  to  be  an  effecuve  and  adaptable  way  of  maintaining  and 
improvmg  product  safety. 

Manufacmrers  traditionally  rely  upon  independent  sellers  to  market  their  products. 
Consequently,  sellers  assume  an  essenaal  role  in  the  commercial  cham  leading  to  the 
consumer.    It  was  precisely  for  this  reason  that  sellers  have  generally  been  mcluded  in  the 
stnct  product  liability  legislative  scheme.    Through  their  vital  purchasmg  and  marketing 
power,  sellers  bave  meaningfully  influenced  manufacmrers  to  design  and  produce  safer  and 
saler  consumer  goods.    Indeed,  an  entire  body  of  law  mvolving  rules  of  indemmficaaon. 
subrogauon.  and  contnbution  has  ansen  to  facilitate  and  emphasize  a  seller  s  influence  over 
manur'acturers. 

The  incliision  of  sellers  m  the  stnct  product  liability  scheme  has  contnbuted 
materially  to  product  improvement.    It  is  not  in  the  best  mterest  of  the  Amencan  people  to 
radically  reduce  seller  liability  and  jeopardize  the  seller's  check  on  manufacmrer 
responsibility.   As  expcnence  has  taught.  Seller  liability  encourages  product  safety,    lis 
removal  from  the  time-proven  product  liability  system  is  unwarranted  and  potenually 
dangerous. 

*  This  report  is  for  background  only  and  does  not  itself 
constitute  ABA  policy- 
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B,  Such  Legislaiion  On  Seller  Liabilitr  Should  Be  Uft  For  The  States. 

Section  103(b)  of  H.R.  10  reflects  an  unwarranted  exercise  of  federal  authonry.  The 
states  and  their  citizens  have  deliberately  crafted  product  liability  laws  which  best  respond  to 
society  s  needs.  Federal  usurpauon  as  proposed  by  Secuon  103Cb)  would  erase  state  law  on 
product  seller  liability  as  it  has  carefully  evolved  under  state  legislauve  guidance. 

The  applicauon  of  product  seller  liability  laws  throughout  the  states  has  demonstrated 
the  venty  of  the  general  rules  estabhshing  broad  product  seller  responsibility.   The  vast 
majonty  of  states  have  exercised  their  sovereignty  by  implementation  of  responsible  forms  of 
stnct  product  liabiUty.    A  federally  motivated  product  liability  formula,  designed  to  replace 
the  sutes  tune-tested  laws,  is  mconsistent  with  suies  nghts  and  the  best  interests  of  our 
citizens. 

C.  The  PiDduct  Seller  Liability  Proposal  Is  UnarrfullY  Crafted  And  Subtect  To 
Multipie  Interpretariooa. 

Secuon  103(b)  of  H.R.  10  is  so  general  and  vague  that  its  interpretaaon  cannot 
possibly  achieve  the  umformity  it  purports  to  pursue.    As  an  illustranon.  the  language  in 
Secuon  103(b)(l)(A)ii)  of  the  Bill  could  be  inierprctcd  to  exclude  liability  for  the  neghgent 
entrustment  of  products.    Equally  evasive  language  could  be  read  to  actually  abolish  a 
seller's  common  law  duty  to  warn.   These  examples  of  ambiguity  proimse  undesirably 
diverse  judicial  interpretation  of  the  proposed  legislation  creating  hopelessly  mconsistent 
precedent. 

IL         CoDclicion. 

Section  103(b)  radically  and  unwisely  alters  seller  product  liability  laws  in  nearly  all 
of  our  states.   Considerauons  of  encouraging  product  safety,  preserving  state  rights,  and 
avoiding  lesislauve  ambiguity  moavaie  the  American  Bar  Association's  opposition  to  Secuon 
103(b).' 

Respectfully  submitud. 


David  C.  Weiner,  Chair 
Secuon  of  Litigation 

February  1995 
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APPENDIX  D 


RESOLUTION  APPROVED 

AMERICAN  BAR  ASSOCIATION 

HOUSE  OF  DELEGATES 

February  16-17,  1987 
(Report  No.  123) 


Be  It  Reaolved,  That  the  American  Bar  Association  adopts 
the  toiioving  recommendations: 

A.  Insurance 

1.  The  American  Bar  Association  should  establish  a 
commission  to  study  and  recommend  ways  to  Improve  the  liability 
insurance  system  as  it  affects  the  tort  system. 

B.  Pain  and  Suffering  Damages 

2.  There  should  be  no  ceilings  on  pain  and  suffering 
damages,  but  instead  trial  and  appellate  courts  should  make 
greater  use  of  the  power  of  remittitur  or  addltur  with 
reference  to  verdicts  %/hich  are  either  so  excessive  or 
inadequate  as  to  be  clearly  disproportionate  to  community 
expectations  by  setting  aside  such  verdicts  unless  the  affected 
parties  agree  to  the  modification. 

3.  One  or  more  tort  award  commissions  should  be 
established,  %Hilch  would  be  empowered  to  review  tort  awards 
during  the  preceding  year,  publish  information  on  trends,  and 
suggest  guidelines  for  future  trial  court  reference. 

4.  Options  should  be  explored  by  appropriate  ABA 
entitles  whether  additional  guidance  can  and  should  be  given  to 
the  Jury  on  the  range  of  damages  to  be  awarded  for  pain  and 
suffering  in  a  particular  case. 

C.  Punitive  Damages 

5.  Punitive  damages  have  a  place  in  appropriate 
cases  and  therefore  should  not  be  abolished.   However,  the 
scone  of  punitive  damages  should  be  narrowed  through  the 
following  measures: 

a.   Standards  of  Conduct  and  Proof 

Punitive  damages  should  be  limited  to  cases 
warranting  special  sanctions  and  should  not  be  commonplace.   A 
threshold  reaulrement  for  the  submission  of  a  punitive  damages 
case  to  the  tinder  of  fact  should  be  that  the  defendant 
demonstrated  a  conscious  or  deliberate  disregard  with  respect 
to  the  plaintiff.  As  a  further  safeguard,  the  standard  of 
proof  to  be  applied  should  be  "clear  and  convincing"  evidence 
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as  opposed   to  any  lesser  standard  such  aa  "by  a  preponderance 
o£  cne  evidence. 

b.  The  Process  of  Decision 

(1)  Pre'Trial  -  Appropriate  pre-trial  procedures 
should  be  routinely  utilized  to  eliminate  frivolous  claims  for 
punitive  damages  prior  to  trial »  with  a  savings  mechanism 
available  for  late  discovery  of  misconduct  meeting  the  standard 
of  liability. 

(2)  Trial  -  Evidence  of  net  worth  and  other 
evidence  relevant  only  to  the  question  of  punitive  damages 
ordinarily  should  be  introduced  only  after  the  defendant's 
liability  for  compensatory  damages  and  the  amount  of  those 
damages  have  been  determined. 

(3)  Post-Trial  -  As  a  check  against  excessive 
punitive  damage  awards,  verdicts  including  such  awards  should 
be  subjected  to  close  scrutiny-by  the  courts.  The  trial  court 
should  order  remittitur  wherever  Justified.   Excessiveness 
should  be  evaluated  in  light  of  the  degree  of  Treprehensibility 
of  the  defendant's  acts,  the  risk  undertaken  ijy  the  pFiaintiff , 
the  actual  injury  caused,  the  net  worth  of  the* defendant, 
whether  the  defendant  has  reformed  its  conduct  and  the  degree 
of  departure  from  typical  ratios  (as  reflected  in  the  best 
available  empirical  data)  between  compensatory  and  punitive 
damages.   If  necessary  to  assure  such  Jiidicial  review, 
appropriate  legislation  should  be  enacted.^-  Opinions  Issued  by 
trial  or  appellate  courts  either  upholding  or  modifying  an 
award  should  specify  the  factors'  which  were  considered  and 
relied  upon. 

c.  Multiple  Judgment  Torts 

While  the  total  amount  of  any  punitive  damages 

awarded  should  be  adequate  to  accomplish  the  purposes  of 

punitive  damages,  appropriate  safeguards  should  be  put  in  force 

to  prevent  any  defendant  from  being  subjected  to  punitive 

damages  that  are  excessive  in  the  aggregate  for  the  same 
wrongful  act. 

d.  Vicarious  Liability 

With  respect  to  vicarious  liability  for  punitive 
damages,  the  provisions  of  Section  909  of  the  Restatement 
(Second)  of  Torts  (1979)  should  apply.   Legislatures  and  courts 
should  be  sensitive  to  adopting  appropriate  safeguards  to 
protect  the  master  or  principal  from  vicarious  liability^  for 
the  unauthorized  acts  of  nonmanagerial  servants  or  agents. 
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e.   To  Whom  Avards  Should  Be  Paid 

In  certain  punitive  damages  cases,  such  as  torts 
Involving  possible  multiple  Judgments  against  the  same 
defendant,  a  court  could  be  authorized  to  determine  what  Is  a 
reasonable  portion  of  the  punitive  damages  award  to  compensate 
the  plaintiff  and  counsel  for  bringing  the  action  and 
prosecuting  the  punitive  damage  claim,  with  the  balance  of  the 
award  to  be  allocated  to  public  purposes,  which  could  Involve 
methods  of  dealing  with  multiple  tort  claims  such  as 
consolidation  of  claims  or  forma  of  class  actions.  The  novelty 
of  such  proposals  and  the  absence  of  any  adequately  tested 

Programs  for  Implementing  require  further  study  before  an 
nformed  Judgment  can  be  made  as  to  whether,  or  to  what  extent, 
such  proposals  will  work  In  practice.  Ve  urge  such  studies. 
The  concept  of  public  allocation  of  portions  of  punitive  damage 
awards  In  single  Judgment  actions  Is  also  worthy  of 
consideration  to  the  extent  workable  methods  of  implementation 
may  hereafter  be  developed. 

D.  Jolnt-and-Several  Liability 

6.  The  doctrine  of  Jolnt-and- several  liability 
should  be  modified  to  recognize  that  defendants  whose 
responsibility  Is  substantially  disproportionate  to  liability 
for  the  entire  loss  suffered  by  the  plaintiff  are  to  be  held 
liable  for  only  their  equitable  share  of  the  plaintiff's 
noneconomlc  loss,  ^lle  remaining  liable  for  the  plaintiff's 
full  economic  loss.  A  defendant's  responsibility  should  be 
regarded  as  "substantially  disproportionate"  when  It  Is 
significantly  less  than  any  of  the  other  defendants;  for 
example,  when  one  of  t%ro  defendants  Is  determined  to  be  less 
than  25Z  responsible  for  the  plaintiff's  Injury. 

E.  Attorneys '  Fees 

7.  Fee  arrangements  with  each  party  In  tort  cases 
should  be  set  forth  In  a  written  agreement  that  clearly 
identifies  the  basis  on  which  the  fee  Is  to  be  calculated.   In 
addition,  because  many  plaintiffs  may  not  be  familiar  with  the 
various  ways  that  contingency  fees  may  be  calculated,  there 
should  be  a  requirement  that  the  contingency  fee  information 
form  be  given  to  each  plaintiff  before  a  contingency  fee 
agreement  la  signed.  The  content  of  the  Information  form 
should  be  specified  In  each  Jurisdiction  and  should  Include  at 
least  the  maximum  fee  percentage.  If  any.  In  the  Jurisdiction, 
the  option  of  using  different  fee  percentages  depending  on  the 
amount  of  work  the  attorney  has  done  In  obtaining  a  recovery, 
and  the  option  of  using  fee  percentages  that  decrease  as  the 
size  of  a  recovery  Increases.  The  form  should  be  written  in 
plain  English,  and,  where  appropriate,  other  languages. 

8.  Courts  should  discourage  the  practice  of  taking  a 
percentage  fee  out  of  the  gross  aowunt  of  any  Judgment  or 
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settlemenC.   Contingent  fees  should  normally  be  based  only  on 
the  net  amount  recovered  after  litigation  disbursements  such  as 
filing  fees,  deposition  costs,  trial  transcripts,  travel, 
expert  witness  fees,  and  other  expenses  necessary  to  conduct 
the  litigation. 

9.  Upon  complaint  of  a  person  who  has  retained 
counsel,  or  who  is  required  to  pay  counsel  fees,  the  fee 
arrangement  and  the  fee  amount  billed  may  be  submitted  to  the 
court  or  other  appropriate  public  body,  which  should  have  the 
authority  to  disallow,  after  a  hearing,  any  portion  of  a  fee 
found  to  be  "plainly  excessive"  in  light  o£  prevailing  rates 
and  practices. 

F.  Secrecy  and  Coercive  Agreements  ^ 

10.  vniere  information  obtained  under  secrecy 
agreements  (a)  indicates  risk  of  hazards  to  other  persons,  or 
(d)  reveals  evidence  relevant  to  claims  based  on  such  hazards, 
courts  should  ordinarily  permit  disclosure  of  such  information, 
after  hearing,  to  other  plaintiffs  or  to  government  agencies 
who  agree  to  be  bound  by  appropriate  agreements  or  court  orders 
to  protect  the  confidentiality  of  trade  secrets  and  sensitive 
proprietary  information. 

11.  No  protective  order  should  contain  any  provision 
that  requires  an  attorney  for  a  plaintiff  in  a  tort  action  to 
destroy  information  or  records  furnished  pursuant  to  such 
order,  including  the  attorney's  notes  and  other  work  product, 
unless  the  attorney  for  a  plaintiff  refuses  to  agree  to  be 
bound  by  the  order  after  the  case  has  been  concluded.  An 
attorney  for  plaintiff  should  only  be  required  to  return  copies 
of  documents  obtained  from  the  defendant  on  condition  that 
defendant  agrees  not  to  destroy  any  such  documents  so  that  they 
will  be  available,  under  appropriate  circumstances,  to 
government  agencies  or  to  other  litigants  in  future  cases. 

12.  Any  provision  in  a  settlement  or  other  agreement 
that  prohibits  an  attorney  from  representing  any  other  claimant 
in  a  similar  action  against  the  defendant  should  be  void  and  of 
no  effect.   An  attorney  should  not  be  permitted  to  sign  such  an 
agreement  or  request  another  attorney  to  do  so. 

G.  Streamlining  the  Litigation  Process;   Frivolous  Claims 
and  Unnecessary  Delay 

13.  A  "fast  track"  system  should  be  adopted  for  the 
trial  of  tort  cases.   In  recommending  such  a  system,  we  endorse 
a  policy  of  active  Judicial  management  of  the  pre-trial  phases 
of  tort  litigation.  We  anticipate  a  system  that  sets  up  a. 
rigorous  pre-trial  schedule  with  a  series  of  deadlines  intended 
to  ensure  that  tort  cases  are  ready  to  be  placed  on  the  f^ial 
calendar  within  a  specified  time  after  filing  and  tried 
promptly  thereafter.   The  courts  should  enforce  a  firm  policy 
against  continuances. 
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14.  Steps  should  be  CAken  by  the  courts  of  the 
various  states  to  adopt  procedures  for  the  control  and 
limitation  of  the  scope  and  duration  of  discovery  in  tort 
cases.   The  courts  should  consider,  among  other  initiatives: 

(a)  At  an  early  scheduling  conference,  limiting 
the  number  of  interrogatories  any  party  may  serve,  and 
establishing  the  number  and  time  of  depositions  according  to  a 
firm  schedule.  Additional  discovery  could  be  allowed  upon  a 
showing  of  good  cause. 

(b)  Vftien  appropriate,  sanctioning  attorneys  and 
other  persons  for  abuse  of  discovery  procedures. 

15.  Standards  should  be  adopted  substantially  similar 
to  those  set  forth  in  Rule  11  of  the  Federal  Rules  of  Civil 
Procedure  as  a  means  of  discouraging  dilatory  motions  practice 
and  frivolous  claims  and  defenses. 

16.  Trial  Judges  should  carefully  examine,  on  a 
case-by-case  basis,  whether  liability  and  damage  Issues  can  or 
should  be  tried  separately. 

17.  Nonunanimous  Jury  verdicts  should  be  permitted  in 
tort  cases,  such  as  verdicts  by  five  of  six  or  ten  of  twelve 
Jurors. 

18.  Use  of  the  various  alternative  dispute  resolution 
mechanisms  should  be  encouraged  by  federal  and  state 
legislatures,  by  federal  and  state  courts,  and  by  all  parties 
who  are  likely  to,  or  do  become  involved  in  tort  disputes  with 
others. 

H.    Injury  Prevention/Reduction 

19.  Attention  should  be  paid  to  the  disciplining  of 
all  licensed  professionals  through  the  following  measures: 

(a)  A  commitment  to  impose  discipline,  where 
warranted,  and  funding  of  full-time  staff  for  disciplinary 
authorities.   Discipline  of  lawyers  should  continue  to  be  the 
responsibility  of  the  highest  Judicial  authority  in  each  state 
in  order  to  safeguard  the  rights  of  all  citizens. 

(b)  In  every  case  in  which  a  claim  of  negligence 
or  other  wrongful  conduct  is  made  against  a  licensed 
professional,  relating  to  his  or  her  profession,  and  a  Judgment 
for  the  plaintiff  is  entered  or  a  settlement  paid  to  an  injured 
person,  the  Insurance  carrier,  or  in  the  absence  of  a  carrier, 
the  plaintiff's  attorney,  should  report  the  fact  and  the  amount 
of  payment  to  the  licensing  authority.  Any  agreement  to 
withhold  such  information  and/or  to  close  the  files  from  the 
disciplinary  authorities  should  be  unenforceable  as  contrary  to 
public  policy. 
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I.   Mass  Tort 

20.  The  American  Bar  Association  should  establish  a 
commission  as  soon  as  feasible,  including  members  with 
expertise  In  tort  lav,  Insurance,  environmental  policy,  civil 
procedure,  and  regulatory  design,  to  undertake  a  comprehensive 
study  of  the  mass  tort  problem  with  the  goal  of  offering  a  set 
of  concrete  proposals  for  dealing  in  a  fair  and  efficient 
manner  with  these  cases. 

J.    Concluding  Recommendation 

21.  After  publication  of  the  report,  the  ABA  Action 
Commission  to  Improve  the  Tort  Liability  System  should  be 
discharged  of  its  assignment. 

7678f 
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Appendix  11.— Statement  of  Stuart  Z.  Grossman,  Chair,  Civil 
Justice  Committee,  American  Board  of  Trail  Advocates 

It  is  something  astonishing  what  authority  is  accorded  to  the  intervention 
of  a  court  of  justice  by  the  general  opinion  of  mankind.  That  power  is  so  great 
that  it  clings  even  to  judicial  formalities  when  the  substance  is  no  longer  there; 
it  gives  body  to  a  shadow. 

Alexis  de  Tocqueville 
Democracy  in  America 


INTRODUCTION 

On  January  4,  1995,  Members  of  the  House  of  Representatives  introduced  HR  10.  a  bill 
to  reform  the  federal  civil  justice  system  and  product  liability  law.  That  bill,  titled  the 
"Common  Sense  Legal  Reforms  Act  of  1995",  contains  some  of  the  most  sweeping  and  drastic 
changes  ever  introduced  into  Congress  to  abridge  the  rights  of  the  Seventh  Amendment,  alter 
the  federal  civil  justice  system  and  violate  the  separate  sphere  of  sovereignty  reserved  to  the 
States. 

It  is  the  position  of  the  American  Board  of  Trial  Advocates  that  the  provisions  of  this  bill 
are  short-sighted  and  ill-advised,  at  best,  and  should  not  be  passed. 

The  American  Board  of  Trial  Advocates  is  a  national  organization  whose  members 
include  4,200  trial  lawyers  consisting  of  approximately  50%  defense  lawyers  and  50%  plaintiffs 
lawyers.  The  primary  purpose  of  the  American  Board  of  Trial  Advocates  is  the  preservation 
of  the  Seventh  Amendment  right  to  a  civil  trial  by  jury.  The  organization  is  dedicated  to 
promoting  the  fair  and  efficient  administration  of  justice  for  the  benefit  of  individual  litigants  and 
the  general  public. 

This  Position  paper  will  address  the  first  five  sections  of  Title  I  of  the  "Common  Sense 
Legal  Reforms  Act  of  1995". 
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I.  SECTION  101.    AWARD  OF  ATTORNEY'S  FEE  TO  PREVAILING  PARTi' 

IN  FEDERAL  aVIL  DIVERSITY  LITIGATION 

A.  BACKGROUND 

Section  101  would  amend  Title  28  of  the  United  States  Code  to  add  a  provision  requiring 
that  a  United  States  District  Court  award  a  reasonable  attorney's  fee  to  a  prevailing  party  in  a 
diversity  action.  It  caps  the  amount  which  can  be  awarded  to  the  prevailing  party  at  either  the 
cost  incurred  by  the  non-prevailing  party  for  attorneys'  fees  or,  for  a  contingency  fee 
arrangement,  at  a  "reasonable  cost."  It  gives  the  court  discretion  to  refuse  to  award  a  fee  or  io 
reduce  the  amount  of  a  fee  awarded  on  a  finding  of  "special  circumstances  that  make  an  award 
of  an  attorney's  fee  .  .  .  unjust." 

B.  COMPARISON  WITH  TRUE  "ENGUSH  RULE" 

One  of  the  most  compelling  findings  regarding  this  proposed  legislation  is  the  dissimilar 
impact  it  will  have  in  the  United  States  in  comparison  to  England  where  the  loser  pays  rule,  as 
we  know  it,  originated.  In  England,  the  Legal  Aid  Society  pays  attorneys'  fees  for  all  of  its 
citizens  whose  yearly  income  is  $45,000  or  less.  In  the  United  States,  the  number  of  persons 
who  would  qualify  for  such  attorney's  fee  assistance  would  be  approximately  72.8  %  of  the 
population  (based  on  figures  for  household  income  of  up  to  $50,000).  In  addition.  English 
citizens  who  do  not  qualify  for  Legal  Aid  Society  assistance  can  qualify  for  other  legal  aid  in 
appropriate  circumstances.  Thus,  in  England,  in  most  instances,  the  effect  of  the  rule  is  not  to 
factor  into  an  individual's  decision  of  whether  to  bring  suit  the  additional  risk  of  paying  an 
opponent's  attorney's  fee. 
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C.  THE  RULE  SWEEPS  FAR  BEYOND  ITS  INTENDED  SCOPE 

The  proponents  of  this  legislation  suggest  that  one  purpose  of  the  rule  is  to  eradicate 
frivolous  litigation.  However,  not  only  is  that  purpose  served  by  the  current  language  of  Rule 
11  of  the  Rules  of  Civil  Procedure',  but  by  subjecting  all  claims  to  this  rule,  the  crucial 
distinction  between  a  frivolous  claim  and  a  reasonable,  but  unsuccessful,  claim  is  lost.  The 
deterrence  of  claims  which  have  no  basis  in  fact  or  law  is  a  valid  goal.  However,  as  one 
opponent  to  this  rule  has  said,  "This  country  should  never  find  itself  in  the  position  of  suggesting 
that  the  courts  are  only  open  for  disputes  where  the  result  is  certain.  It  is  just  in  those  situations 
where  either  the  facts  and/or  the  law  present  close  questions  that  the  courts  provide  an 
extraordinary  service  to  our  citizens  for  resolving  their  disputes."^   (Emphasis  added). 

D.  THE  RULE  WILL  DESTROY  FEDERAL  DIVERSITY  JURISDICTION 

Article  HI  of  the  United  States  Constitution  guarantees  diversity  jurisdiction: 

The  judicial  Power  of  the  United  States,  shall  be  vested  in  one  supreme  Court, 
and  in  such  inferior  Courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish.  .  .  .  The  judicial  Power  shall  extend  to  aU  Cases  .  .  .  between  Citizens 
of  different  states:  .  .  . 

U.S.  Const.  Art.  III.^   In  espousing  on  the  right  of  access,  the  United  States  Supreme  Court 

stated  that  the  Fourteenth  Amendment,  like  the  Fifth  Amendment, 

in  declaring  that  no  State  "shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  undoubtedly  intended  not  only  that  there  should  be 
no  arbitrary  deprivation  of  life  or  liberty,  or  arbitration  spoliation  of  property,  but 
that  equal  protection  and  security  should  be  given  to  all  under  like  circumstances 
in  the  enjoyment  of  their  personal  and  civil  rights;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness  and  acquire  and  enjoy  property;  that 
they  should  have  like  access  to  the  courts  of  the  country  for  the  protection  of  their 
persons  and  property,  the  prevention  and  redress  of  wrongs,  and  the  enforcement 
of  contracts:  that  no  greater  burdens  should  be  laid  upon  others  in  the  same 
calling  and  condition  .... 
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Barbier  v.  Connolly,  1 13  U.S.  27,  29  (1885)(emphasis  added).  Alexis  de  Tocqueville  explained 
that  "[w]hen  two  individuals  belonging  to  different  states  go  to  law,  one  could  not  without 
inconvenience  have  the  matter  judged  by  the  other  party's  state.  It  is  safer  to  choose  a  tribunal 
not  suspect  of  partiality  to  either  party,  and  the  natural  tribunal  to  select  is  that  of  the  Union."* 
The  effect  and  design  of  this  loser  pays  provision  is  to  destroy  this  constitutionally- 
guaranteed  diversity  jurisdiction.  By  imposing  what  may  be  a  substantial  cost  for  an 
unsuccessful  claim,  this  provision  virtually  forces  a  litigant  to  elect  to  take  his  or  her  matter  to 
a  state  court. 

E.         TfflS    PROVISION   WILL   UNDERMINE    ACCESS    TO    THE    FEDERAL 
COURTS  BY  EVISCERATING  THE  CONTINGENT  FEE  ARRANGEMENT 

This  provision  undermines  access  to  the  federal  courts  by  the  middle  class  and  the  poor. 
All  of  the  advantages  provided  by  the  time-honored  availability  of  lawyers  who  will  take  matters 
on  a  contingent  fee  basis  are  jettisoned  by  the  fact  that  the  client  who  can  only  afford  to  hire  a 
lawyer  on  a  contingent  fee  basis,  if  he  or  she  were  to  lose,  would  be  responsible  for  the  fees  of 
the  opponent.  Even  for  those  who  would  be  able  to  proceed  on  a  non-contingent  fee  basis,  the 
fact  that  the  individual  or  small  company  might  be  liable  not  just  for  their  lawyer's  fee,  but  for 
double  those  fees,  means  that  the  access  to  the  courthouse  would  be  reduced. 

Further,  it  is  likely  that  defendants  with  more  financial  assets  available  to  pay  attorneys' 
fees  (such  as  defendants  covered  by  liability  insurance),  wiU  invariably  not  settle  a  case  where 
the  facts  or  law  are  questionable  because  increasing  the  defendant's  legal  expenses  through  trial 
and  appeal  to  the  court  of  last  resort  wUl  impose  an  ever-increasing  burden  of  loss  upon  a 
plaintiff  who  is  less  financially  able  to  pay  a  defendant's  legal  fees.  Thus,  the  settlement  of 
actions  will  be  discouraged. 
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F.  THE  RULE  WOULD  FALL  HARSHLY  ON  THOSE  WHO  UTIGATE  TO 
VINDICATE  PUBUC  RIGHTS  AND  ESTABUSH  PRINCIPLES 

The  proposed  rule  would  fall  harshly  upon  those  who  bring  or  defend  litigation  to 

vindicate  rights  and  establish  important  principles.     Entities  who  bring  such  litigation  have 

difficulty  obtaining  lawyers  and  finding  the  necessary  funding  for  legal  services.   If,  in  pressing 

such  litigation  in  the  fiiture  they  were  forced  to  face  the  penalty  of  this  loser  pays  rule,  much. 

if  not  all,  of  this  important  law-shaping  litigation  would  not  be  brought  in  the  federal  courts. 

For  those  defending  cases  in  federal  court,  such  as  individuals  or  owners  of  small  businesses. 

the  cost  of  defense  could  be  devastating.    Defendants  who  wish  to  defend  on  principle  or  to 

vindicate  public  policy  would  also  be  financially  precluded  by  this  rule. 

G.  THE  PROVISION  LEAVES  TOO  MUCH  OPEN  FOR  INTERPRETATION 
Most  notably,  the  proposed  legislation  mandates  that  a  court  award  attorneys'  fees  to  the 

prevailing  party,  yet  gives  the  court  discretion  to  refuse  to  award  a  fee  or  to  reduce  the  amount 
of  a  fee  awarded  on  a  finding  of  "special  circumstances  that  make  an  award  of  an  attorney's  fee 
.  .  .  unjust."  The  provision  does  not  begin  to  define  what  may  constitute  "special 
circumstances"  or  to  what  extent  the  imposition  of  attorneys'  fees  on  the  losing  party  may  be 
"unjust".  This  leaves  the  statute  wide  open  for  differing  interpretations  of  what  may  constitute 
"special  circumstances"  or  an  "unjust"  imposition  of  fees  and  leaves  the  statute  open  for  a 
disparate  treatment  of  certain  classes  of  parties  or  subject  matter. 

Further,  the  statute  does  not  define  a  "prevailing  party".  In  cases  where  there  is  more 
than  one  party  on  one  or  both  sides  of  an  action,  a  party  who  prevails  against  one  defendant  yet 
does  not  prevail  against  another,  may  be  subject  to  having  a  successful  award  reduced  as  a 
penalty  for  not  knowing  the  identity  of  the  responsible  party  was  prior  to  the  initiation  of  the 
litigation. 
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Further,  due  to  the  vagueness  of  the  proposed  legislation,  it  is  not  clear  who  a  "prevailing 
party"  is  if  a  case  settles.  A  party  who  is  faced  with  having  to  pay  the  opponent's  attorneys' 
fees  will  be  discouraged  from  settling  his  or  her  case. 

H.         CONCLUSION 

In  sum,  the  purpose  of  this  proposed  legislation  -  the  deterrence  of  frivolous  litigation  - 
-  is  served  by  the  current  language  of  Rule  11  of  the  Federal  Rules  of  Civil  Procedure.  What 
additional  "frivolous"  litigation  the  proposed  rule  would  serve  to  deter  is  greatly  outweighed  by 
the  effect  which  the  proposed  rule  would  have  on  destroying  diversity  jurisdiction,  closing  access 
to  the  federal  courts  for  all  cases  except  those  where  the  result  is  certain,  undermining  access 
to  the  federal  courts  by  eviscerating  the  contingent  fee  arrangement,  and  undermining  access  to 
the  federal  courts  by  the  poor,  middle  class  and  especially  those  who  bring  litigation  to  vindicate 
rights  and  establish  important  principles.  Finally,  the  most  meritorious  cases  filed  in  federal 
court  under  the  loser  pay  rule  could  potentially  expose  defendants  to  devastating  losses  which 
they  should  not  be  required  to  bear.   The  proposed  rule  should  not  be  passed. 
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n.  RULES  CHANGES:  SECTIONS  102  AND  104:  "HONESTY  IN  EVIDENCE" 
AND  "ATTORNEY  ACCOUNTABILITY" 

A.  PASSAGE  OF  SECTIONS  102  AND  104  OF  H.R.  10  WOULD  CIRCUMVENT 
THE  RULES  ENABLING  ACT  (28  U.S.C.  §§  2072-2074) 

The  procedure  for  the  promulgation  of  rules  that  govern  practice  and  procedure  in  federal 

courts  is  set  forth  in  Section  2072  to  2074  of  Title  28  of  the  United  States  Code.   Section  2072 

provides: 

(a)  The  Supreme  Court  shall  have  the  power  to  prescribe  general  rules 
of  practice  and  procedure  and  rules  of  evidence  for  cases  in  the  United  States 
district  courts  (including  proceedings  before  magistrates  thereoO  and  courts  of 
appeals. 

28  U.S.C.  A.  §  2072  (1988)(emphasis  added).  The  method  for  prescribing  rules  of  evidence  and 

procedure  is  set  forth  in  Section  2073  which  authorizes  the  Judicial  Conference  to  prescribe  and 

publish  such  procedures.  28  U.S.C. A.  §  2073  (1988).  The  final  step  in  the  rule-making  process 

is  the  submission  of  a  rule  of  evidence  or  procedure  to  Congress  for  consideration  and  approval. 

28  U.S.C. A.  §  2074  (1988). 

This  time-proven  process  proceeds  from  separation  of  power  concerns  and  is  driven  by 

the  practical  recognition  that,  among  other  things: 

*  Rules  of  evidence  and  procedure  are  inherently  matters  of  intimate  concern  to  the 
judiciary,  which  must  apply  them  on  a  daily  basis; 

*  Each  rule  forms  just  one  part  of  a  complicated,  interlocking  whole,  rendering  due 
deliberation  and  public  comment  essential  ~  else  the  impact  of  any  rule  may  be 
quite  different  in  quality  or  force  than  that  which  was  intended;  and 

*  The  Judicial  Conference  is  in  a  unique  position  to  draft  rules  with  care  in  a 
setting  isolated  from  pressures  that  may  interfere  with  painstaking  consideration 
and  due  deliberation. 
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Sections  102  and  104  of  H.R.  10  ares  not  an  outgrowth  of  a  rule  proposed  pursuant  to 
the  Rules  Enabling  Act.  Instead,  the  introduction  of  these  Sections  in  the  manner  in  which  they 
have  been  proposed  constitutes  a  drastic  departure  from  the  statutorily-authorized  procedure  for 
the  amendment  and  promulgation  of  the  Rules  of  Evidence. 

B.         PROPOSED  CHANGES  TO  RULE  702 
1.  INTRODUCTION 

Rule  702  of  the  Federal  Rules  of  Evidence  currently  states: 

If  scientific,  technical,  or  other  specialized  knowledge  will  assist  the  trier 
of  fact  to  understand  the  evidence  or  to  determine  a  fact  in  issue,  a  witness 
qualified  as  an  expert  by  knowledge,  skill,  experience,  training,  or  education, 
may  testify  thereto  in  the  form  of  an  opinion  or  otherwise. 

Section  102  of  HR  10  would  amend  Rule  702  to  read  as  follows: 

(a)  In  general,  if  scientific,  technical,  or  other  specialized  knowledge  will 
assist  the  trier  of  fact  to  understand  the  evidence  or  to  determine  a  fact  in  issue, 
a  witness  qualified  as  an  expert  by  knowledge,  skill,  experience,  training,  or 
education,  may  testify  thereto  in  the  form  of  an  opinion  or  otherwise. 

(b)  Adequate  basis  for  opinion.  Testimony  in  the  form  of  an  opinion 
by  a  witness  that  is  based  on  scientific  knowledge  shall  be  inadmissible  in 
evidence  unless  the  court  determines  that  such  opinion  is 

(I)        based  on  scientifically  valid  reasoning:  and 

(21        sufficiently  reliable  so  that  the  probative  value  of  such  evidence 
outweighs  the  dangers  specified  in  Rule  403. 

(c)  Disqualification.  Testimony  by  a  witness  who  is  qualified  as 
described  in  subsection  (a)  is  inadmissible  in  evidence  if  such  witness  is  entitled 
to  receive  any  compensation  contingent  on  the  legal  disposition  of  any  claim  with 
respect  to  which  such  testimony  is  offered. " 
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2.  fflSTORY  OF  RULE  702 

With  the  introduction  of  Section  102  of  H.R.  10,  the  House  seeks  to  summarily  reverse 
over  twenty-one  years  of  judicial  practice  and  thirteen  years  of  work  in  devising,  drafting, 
studying,  and  promulgating  the  Federal  Rules  of  Evidence. 

Section  702  was  passed  by  Congress  as  part  of  H.R.  5463  in  1974  after  "almost  thirteen 
years  of  study  by  distinguished  judges,  Members  of  Congress,  lawyers  and  others  interested  in 
and  affected  by  the  administration  of  justice  in  the  Federal  courts."  S.  Rep.  No.  1277,  93rd 
Cong.,  (1974).  H.R.  5463  began  in  1961  when  the  Judicial  Conference  of  the  United  States 
authorized  then  Chief  Justice  Earl  Warren  "to  appoint  an  advisory  committee  to  study  the 
advisability  and  feasibility  of  uniform  rules  of  evidence  for  use  in  the  Federal  courts."    Id. 

After  drafting  and  circulating  its  preliminary  report  for  a  year  for  consideration  and 
suggestions  by  the  bench  and  bar,  the  Judicial  Conference  approved  the  report  "and 
recommended  the  appointment  of  an  Advisory  Committee  on  Rules  of  Evidence  to  prepare 
uniform  rules  of  evidence  for  adoption  and  promulgation  by  the  Supreme  Court  of  the  United 
States."    Id. 

After  four  years  of  drafting  by  a  distinguished  Advisory  Committee  composed  of  judges, 
lawyers  and  teachers,  the  Judicial  Conference  circulated  the  preliminary  draft  of  proposed  rules 
of  evidence.  li  The  Judicial  Conference  reviewed  the  many  suggestions,  comments,  and 
proposals,  and  approved  a  revised  draft  in  October  of  1970  which  was  then  submitted  to  the 
Supreme  Court  for  approval.    14. 

The  Supreme  Court  returned  the  draft  to  the  Conference  for  further  publication, 
circulation,  and  comment.  Id^  After  fiirther  circulation,  the  Advisory  Committee  of  the  Judicial 
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Conference  and  the  Standing  Committee  on  Rules  of  Practice  and  Procedure  forwarded  a  final 
draft  to  the  Supreme  Court  in  October  of  1971.   Id. 

The  Supreme  Court  promulgated  the  Federal  Rules  of  Evidence  on  November  20.  1972. 
pursuant  to  various  enabling  acts.  li.  In  February  of  1973,  Chief  Justice  Warren  Burger 
forwarded  the  proposed  rules  to  Congress.    li 

Shortly  after  receipt  of  the  proposed  rules,  the  Subcommittee  on  Criminal  Justice  held 

hearings  and  took  testimony  "on  the  desirability  of  a  uniform  code  of  evidence  and  the  merits 

of  each  individual  rule."  li  After  holding  six  days  of  hearings,  hearing  twenty-eight  witnesses. 

receiving  numerous  written  communications,  and  developing  a  hearing  record  of  approximately 

600  pages,  the  Subcommittee  began  its  markup  sessions  and  developed  a  revised  Committee 

Print.    l±    The  Print  was  approved  by  the  Subcommittee  and  reported  to  the  full  Judiciary 

Committee  for  its  consideration  in  October  of  1973.    l±    The  full  committee  debated  H.R. 

5463,  amended  it,  and  ordered  it  favorably  reported.    Id^     The  bill  was  approved  by  the  full 

committee  and  subsequently  passed  by  the  House  on  February  6,  1974. 

3.  DISTINCTION  BETWEEN   "VALIDITY"   AND   "RELIABIUTY   OF 

SCIENTIFIC  EVIDENCE 

Section  102  would  add  a  new  subdivision  (b)  to  Rule  702  of  the  Federal  Rules  of 
Evidence  with  the  avowed  intention  of  codifying  the  Supreme  Court's  decision  in  Daubert  v. 
Merrell  Dow  Pharmaceuticals,  Inc.,  113  S.Ct.  2786  (1993).  In  reality,  however,  this  proposed 
rule  neither  codifies  Daubert  accurately  nor  confines  itself  to  codification. 

First,  the  proposed  Rule  702(b)  distinguishes  between  "validity"  and  "reliability"  of 
scientific  evidence  --  a  distinction  expressly  disavowed  by  the  Supreme  Court  in  Daubert  -  and 
fails  to  define  either  term.   In  Daubert,  the  Court  stated: 
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We  note  that  scientists  typically  distinguish  between  "validity"  (does  the  principle 
support  what  it  purports  to  show?)  and  "reliability"  (does  application  of  the 
principle  produce  consistent  results?).  .  .  .  Although  "the  difference  between 
accuracy,  validity,  and  reliability  may  be  such  that  each  is  distinct  from  the  other 
by  no  more  than  a  hen's  kick,"  .  .  .  our  reference  here  is  to  evidentiary  reliability 
—  that  is,  trustworthiness.  Cf.,  e.g..  Advisory  Committee's  Notes  on  Fed.  Rule 
Evid.  602  ("'[T|he  rule  requiring  that  a  witness  who  testifies  to  a  fact  which  can 
be  perceived  by  the  senses  must  have  had  an  opportunity  to  observe,  and  must 
have  actually  observed  the  fact'  is  a  'most  pervasive  manifestation'  of  the 
common  law  insistence  upon  'the  most  reliable  sources  of  information. '"  (citation 
omitted));  Advisory  Committee's  Notes  on  Art.  Vin  of  the  Rules  of  Evidence) 
....  In  a  case  involving  scientific  evidence,  evideniiaiy  reliability  will  be  based 
upon  scientific  validity. ^  (Emphasis  added). 

Second,  the  proposal  reverses  the  Rule  403  balance  which  Dauberr  expressly  applies  to 
Rule  702  testimony.  Daubert  at  2794.  Rule  403  permits  the  exclusion  of  relevant  evidence  "if 
its  probative  value  is  substantially  outweighed  by  the  danger  of  unfair  prejudice,  confusion  of 
the  issues,  or  misleading  the  jury".  (Emphasis  added).  Proposed  Rule  702(b),  in  contrast, 
requires  that  the  proffered  opinion  be  "sufficiently  reliable  so  that  th&  probative  value  of  such 
evidence  outweighs  the  dangers  specified  in  Rule  403."   (Emphasis  added). 

Third,  proposed  Rule  702(b)  is  expressly  limited  in  scope  to  scientific  evidence,  while 
existing  Rule  702(b)  also  applies  to  "technical,  or  other  specialized  knowledge."  This  scope 
limitation  has  two  important  implications:  (a)  by  operation  of  traditional  rules  of  statutory 
interpretation,  it  reflects  a  conscious  decision  to  bar  extension  of  Daubert  to  other  types  of 
expert  opinion  testimony  -  something  Daubert  expressly  does  not  do;  and  (b)  the  result  is  that 
the  reverse  Rule  403  balancing  test  applies  only  to  scientific  opinion  and  not  to  other  expert 
opinion  testimony  (which  remains  subject  to  the  existing  Rule  403  test).  Among  the  problems 
this  generates:  opinion  testimony  is  often  not  easily  categorized  as  purely  "scientific"  (as 
opposed  to  being  at  least  partially  "technical"  or  "other"  in  character).  Nor  is  there  any 
apparent  reason  to  apply  different  Rule  403  balancing  tests  to  different  types  of  opinions. 
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In  sum,  if  Congress  believes  that  codification  of  Dauben  warrants  fiinher  study  and 

analysis,  it  should  expressly  commend  the  issue  to  the  Judicial  Conference  for  prompt  attention. 

4.  THE  PROPOSED  REVISIONS  TO  RULE  702  WOULD  BE  AT  ODDS 

WITH  THE  "LIBERAL  THRUST"  OF  THE  FEDERAL  RULES 

In  Dauben  v.  Merrell  Dow  Pharmaceuticals,  Inc.,  113  S.Ct.  2786.  2794  (1993),  the 
Supreme  Court  rejected  the  application  of  the  "general  acceptance"  test  proposed  in  H.R.  10." 
The  Court  specifically  stated  that  "a  rigid  'general  acceptance'  requirement  would  be  at  odds 
with  the  liberal  thrust'  of  the  Federal  Rules  and  their  'general  approach  of  relaxing  the 
traditional  barriers  to  'opinion"  testimony.'"  See  also.  Beech  Aircraft  Corporation  v.  Rainew 
109  S.Ct.  439.  450  (1988). 

The  Court  reasoned  that  the  Rules  themselves  place  limits  "on  the  admissibility  of 
purportedly  scientific  evidence"  and  that  the  Rules  require  the  trial  judge  to  "ensure  that  any  and 
all  scientific  testimony  or  evidence  is  not  only  relevant,  but  reliable."  Dauben  at  2795. 
Further,  the  Court  stated  that  "[t]he  Rules  were  designed  to  depend  primarily  upon  lawyer- 
adversaries  and  sensible  triers  of  fact  to  evaluate  conflicts.'"  Dauben  at  2794  (quoting 
Weinstein.  Rule  702  of  the  Federal  Rules  of  Evidence  is  Sound;  It  Should  Not  Be  Amended.  138 
F.R.D.  631.  (1991)). 

C.         BAR  ON  CONTINGENCY  FEE  FOR  EXPERT  WITNESSES 

Section  102  of  H.R.  10  would  also  add  a  new  evidence  Rule  702(c)  barring  testimony 
from  expert  witnesses  entitled  to  receive  any  compensation  contingent  on  the  outcome  of  any 
claim  with  respect  to  which  their  testimony  is  offered.  Contingent  fee  expert  testimony  is, 
however,  already  barred  by  DR  7-109(c)  of  the  ABA  Model  Code  of  Professional  Responsibility 
and.  in  most  jurisdictions  (where  the  practice  is  prohibited  by  law),  by  Rule  3.4(b)  of  the  ABA 
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Model  Rules  of  Professional  Conduct.  In  those  few  courts  in  which  this  practice  is  permitted, 
it  can  be  --  and  doubtless  is  --  the  subject  of  cross-examination.^  There  is  no  warrant  for 
Congressional  usurpation  of  the  judicial  rulemaking  prerogative,  particularly  in  the  absence  of 
any  urgent  need  or  pressing  problem  in  this  area. 

Moreover,  purely  as  a  drafting  matter,  it  is  unclear  how  this  proposed  provision  is  to  be 
reconciled  --  particularly  in  pro  bono  cases  ~  with  more  than  2,000  existing  fee-shifting  statutes, 
many  of  which  provide  for  expert  witness  fees.  The  Judicial  Conference  is.  among  other  things, 
currently  considering  the  entire  issue  of  which  ethical  rules  should  govern  in  the  federal  district 
courts  -  a  study  that  directly  raises  the  contingent-fee  testimony  issue.  The  Judicial  Conference 
should  consider  the  issue  in  the  first  instance  as  a  matter  of  both  legal  ethics  and  of  evidence. 

D.         SECTION  104.    ATTORNEY  ACCOUNT ABIUTY 
1 .  RULE  1 1  AMENDMENT 

In  1983,  Rule  1 1  was  amended  to  require  the  imposition  of  sanctions  for  the  filing  of  any 
litigation  paper  that  was  not  well-founded  in  fact  or  law.  Mandatory  sanctions  failed  because 
courts  became  bogged  down  with  their  processing  and  administration.  More  than  7.000 
sanctions  decisions  were  reported  under  the  1983  version  of  Rule  11.  Federal  Judicial  Center 
empirical  studies  demonstrated  that  this  only  represented  a  small  portion  of  the  mandatory 
sanctions. 

The  problems  with  the  1983  version  of  Rule  11  were  many.  First,  judges  lacked 
discretion  to  decide  which  violations  were  serious  and  in  need  of  discipline,  and  which  were 
marginal  or  trivial.  Consequently,  judicial  resources  were  wasted  when  federal  judges  were 
required  to  engage  in  extended  analysis  to  decide  inconsequential  issues. 


219 


Second,  mandatory  sanctions  clogged  the  courts  in  other  ways:  they  interfered  with 
settlement  because  parties  could  not  withdraw  pending  sanctions  motions.  Even  if  a  case  was 
near  conclusion,  the  trial  judge,  once  a  sanction  issue  surfaced,  was  required  to  resolve  that 
issue.    This  was  a  further  waste  of  precious  judicial  resources. 

Finally,  the  failure  of  mandatory  sanctions  was  most  embarrassingly  illustrated  in  those 
cases  in  which  the  district  penalized  lawyers  for  asserting  purportedly  frivolous  positions  --  only 
to  be  reversed  on  appeal  and  have  those  positions  vindicated  on  the  merits. 

Section  104(b)  of  the  H.R.  10  would  reverse  the  1994  amendment  to  Rule  II.  It  would 
eliminate  discretion  and  would  stimulate  even  more  activity  than  under  the  1983  version.  This 
restoration  of  the  status  quo  ante  would  ignore  all  experience  under  the  1983  version  of  Rule  1 1 , 
exacerbates  it  worst  features,  and  resuscitate  and  accelerate  the  enormous  amount  of  judicial  time 
and  attention  devoted  to  nonsubstantive  motion  practice.    It  should  not  be  enacted  into  law. 

The  Rules  Enabling  Act  demonstrated  the  wisdom  of  committing  the  rules  of  evidence 
and  procedure  to  the  rulemaking  process.  The  flaws  of  the  proposed  rules  in  H.R.  give  silent 
testimony  to  the  soundness  of  that  process.  Both  the  "Honesty  in  Evidence"  and  the  Rule  1 1 
changes  should  be  referred  to  that  process.  However,  if  Congress  chooses  to  circumvent  its 
established  practice  in  those  two  areas,  for  the  aforementioned  reasons,  neither  provision  should 
be  enacted. 

2.  "SENSE  OF  CONGRESS"  RESOLUTION 

Section  104  of  H.R.  10  is  a  "sense  of  Congress"  resolution  that  each  state  should  pass 
a  law  requiring  all  attorneys  hired  on  a  contingent  fee  basis  to  disclose  in  writing  both  their 
actual  services  and  the  precise  number  of  hours  spent  performing  such  services. 
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Although  it  is  not  drafted  as  a  pre-emption  of  State  law,  it  is  "Big  Brother"  legislation 
worthy  of  an  overly-intrusive  Congress  in  local  matters  which  should  be  left  to  the  States  to 
regulate.  Section  104  is  an  unwarranted  interference  with  the  contractual  rights  and 
responsibilities  of  clients  and  their  lawyers. 

Further,  it  is  ironic  and  unfair  to  the  men  and  women  of  middle  class  America  that  this 
provision  is  being  considered  at  a  time  when  corporate  America  is  weaning  its  lawyers  away 
from  an  hourly-basis  system  to  a  result-oriented  system  where  hours  and  services  performed  give 
way  to  bottom-line  considerations.  More  and  more  corporate  clients  look  not  to  hours  but  onl\ 
to  results.  It  would  be  paradoxical  that  as  corporate  America  moves  away  from  hours,  injured 
America  moves  toward  hourly  fees  which  have  proved  to  be  a  less  than  satisfactory  system  tor 
establishing  the  proper  fee  for  legal  services  performed. 

Finally,  all  states  already  regulate  all  lawyers'  fees,  including  contingent  fees,  to  the 
extent  they  deem  them  appropriate  and  necessary.  These  regulations  are  the  result  of  years  ot 
study  and  change  and  should  not  be  altered  by  a  "sense  of  Congress." 


221 


in.        SECTION  103.    PRODUCT  LIABILITY  REFORM 

A.  THE  ARGUMENTS  RELIED  UPON  BY  THE  PROPONENTS  OF  SECTION 
103  OF  H.R.  10  TO  JUSTIFY  THE  ADOPTION  OF  THIS  DRASTIC  AND 
FAR-REACHING  BILL  ARE  UNTRUE  AND  UNSUPPORTED  BY  THE 
EVIDENCE 

In  pushing  for  the  adoption  of  Section  103  of  H.R.  10,  the  proponents  have  relied  upon 

a  number  of  arguments.'     These  arguments,  however,  are  untrue  and  unsupported  by  the 

evidence.    Accordingly,  there  is  no  proper  basis  or  necessity  for  the  adoption  of  Section  103. 

As  the  Chairman  of  the  Senate  Committee  on  Commerce,  Science,  and  Transportation  stated 

with  respect  to  H.R.  lO's  predecessor,  S.687: 

Enactment  of  S.687  would  amount  to  legislation  which  dramatically  revises  our 
current  legal  system  without  any  serious  factual  predicate  for  such  a  change." 

1.  THERE  HAS  NOT  BEEN  AN  "EXPLOSION"  OF  PRODUCT 

LIABIUTY  UTIGATION  IN  THIS  COUNTRY 

One  allegation  the  proponents  of  Section  103  rely  upon  in  urging  its  passage  is  the  mytli 
that  there  has  been  an  "explosion"  of  product  liability  litigation  in  this  country.  This  is  simply 
not  true. 

The  number  of  product  liability  cases  filed  in  this  country  is  low,  both  at  the  state  and 

federal  levels.    As  the  Conference  of  Chief  Justices  has  properly  recognized: 

In  1991.  roughly  10%  of  the  7  million  civil  filings  in  State  general  jurisdiction 
courts  were  tort  cases  (700,000).  .  .  .  Only  about  4%  of  the  new  tort  filings  in 
State  general  jurisdiction  courts  were  product  liability  cases  (only  about 
28,000  cases  in  1991).  .  .  .  Product  liability  cases  decided  at  trial  comprise 
less  than  3%  of  all  torts  reaching  trial.  Between  1986  and  1992,  new  non-auto 
ton  filings  (e.g.  product  liability,  medical  malpractice,  defamation)  remained 
relatively  constant,  falling  and  rising  only  moderately  over  that  period,  and 
ending  in  1992  at  a  level  just  slightly  above  the  1986  level  .  .  .'°  (Emphasis 
added). 
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Moreover,  product  liability  cases  (excluding  asbestos  cases)  filed  in  the  federal  courts 
between  1985  and  1991  actually  declined  by  approximately  almost  36  percent  (from  8,268  cases 
in  1985  to  5,263  cases  in  1991)." 

As  Professor  Marc  Galanter,  the  Director  of  the  University  of  Wisconsin  Law  School's 

Institute  For  Legal  Studies,  has  accurately  reported: 

The  decrease  in  product  liability  filings  was  even  more  dramatic  for  the 
largest  corporations.  A  study  of  the  litigation  of  the  nation's  one  thousand 
largest  corporations,  presently  being  conducted  by  the  Business  Disputing  Group 
at  the  University  of  Wisconsin  in  conjunction  with  the  Rand  Corporation  s 
Institute  for  Civil  Justice,  found  that  the  number  of  non-asbestos  product  liability 
cases  involving  these  corporations  fell  front  4.014  in  1985  to  1,437  in  1990  -  a 
decrease  of  64%.'^   (Emphasis  added). 

The  only  true  "litigation  explosion"  has  not  been  an  explosion  of  product  liability  cases. 

but  rather  an  "explosion"  in  the  number  of  lawsuits  between  corporations.    As  noted  by  Milo 

Geyelin  in  The  Wall  Street  Journal": 

Business  may  be  their  own  worst  enemies  when  it  comes  to  the  so-called  litigation 
explosion. 

Preliminary  date  in  the  fu^t-ever  study  of  litigation  patterns  of  Fortune  1000 
companies  show  that  businesses'  contract  disputes  with  each  other  constitute 
the  largest  single  category  of  lawsuits  filed  in  federal  court.  Trailing  behind 
are  personal-injury  suits  and  product- liability  cases  brought  by  individuals. 

This  result  -  while  limited  to  federal  courts  -  seems  to  challenge  companies" 
frequent  claims  that  personal-injury  plaintiffs'  lawyers  are  the  main  engines  of 
litigation  in  America.  And  it  may  force  some  companies  to  review  their  own 
penchant  for  using  the  courts  to  resolve  commercial  disputes.  (Emphasis  added). 

As  stated  by  Columnist  Colman  McCarthy,  in  The  Washington  Post''*: 

On  the  issue  of  "clogging  the  courts"  ....  The  Administrative  Office  of  the 
U.S.  Courts  found  that  between  March  1990  and  March  1992,  product  liability 
cases  declined  from  18,639  to  10,919.  A  1988  University  of  Wisconsin  law 
review  article  stated  that  from  1971  to  1986,  cases  of  corporations  suing  other 
corporations  rose  more  that  1,100  percent.  .  .  .    (Emphasis  added). 
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2.  PRODUCT  LIABILITY  LITIGATION  HAS  NOT  CAUSED  A 
UABELITY  INSURANCE  CRISIS  IN  THIS  COUNTRY 

Proponents  of  Section  103  of  H.R.  10  suggest  that  product  liability  litigation  has  caused 

a  liability  insurance  crisis,  and  is  responsible  for  escalating  insurance  costs.   This  is  simply  not 

true: 

*  Liability  insurance  premiums  (excluding  automobile  liability  premiums), 
have  actually  decreased  since  the  mid-1980's.'^ 

*  Insurance  premiums  for  most  American  businesses  account  for  less  than 
one  percent  of  a  businesses  gross  receipts,  and  do  not  threaten  business 
viability.'* 

*  The  American  Insurance  Association,  in  testimony  concerning  a 
predecessor  to  Section  103  of  H.R.  10  with  substantially  similar 
provisions,  stated  that  "the  bill  is  likely  to  have  little  or  no  beneficial 
impact  on  the  frequency  or  severity  of  product  liability  claims  .  .  .  and  it 
is  not  likely  to  reduce  insurance  claims  or  improve  the  insurance 
market".'^ 

If  there  ever  was  an  "insurance  crisis,"  it  was  clearly  a  manufactured  crisis  resulting 
largely  from  the  insurance  industry's  short-sighted  practices  -  and  not  from  the  filing  of  product 
liability  cases.  See,  e.g.,  "The  Manufactured  Crisis:  Liability-Insurance  Companies  Have 
Created  A  Crisis  and  Dumped  it  on  You,"  Consumer  Repons  (August  1986). 

Indeed,  bad  investment  strategies  by  insurance  companies  and  the  high  interest  rates  of 
the  idle  1970's  and  early  1980'S  (not  jury  awards  of  product  liability  cases)  were  the  cause  of 
skyrocketing  premiums  and  policy  cancellations  in  the  1980's." 

3.  THERE  HAS  NOT  BEEN  AN  EXPLOSION  OF  EXCESSIVE 
COMPENSATORY  AND  PUNITIVE  DAMAGE  AWARDS  IN 
PRODUCT  UABILITY  CASES 

The  proponents  of  Section  103  of  H.R.  10  argue  that  there  has  been  an  "explosion  in  the 

frequency,  size,  and  availability  or  punitive  damage  awards"  and  that  federal  legislation  is 

necessary  to  correct  this  "problem."    These  allegations  are,  once  again,  simply  untrue: 
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Punitive  damages  are  very  rarely  awarded  in  product  liability  cases.'" 

The  number  of  known  punitive  damage  awards  in  non-asbestos  product 
liability  cases  from  the  early  1980's  to  1990  actually  decreased  34 
percent.^" 

In  the  rare  case  where  punitive  damages  are  awarded,  they  are  typically 
modest.  The  median  punitive  damage  award  between  1981  and  1986  in 
jurisdictions  studied  by  the  American  Bar  Foundation  was  only 
$30,000.^' 

Despite  the  fact  that  consumer  products  (excluding  cigarettes)  are 
responsible  for  an  estimated  29,000  deaths  and  3  million  injuries  each 
year,  punitive  damages  were  awarded  in  only  353  product  liability 
cases  —  between  1965  and  1990,  and  91  of  these  involved  asbestos 
claims.  Approximately  25  percent  of  these  awards  were  reversed  or 
remanded  upon  appeal. ^- 

The  overwhelming  majority  of  plaintiffs  who  received  punitive  damages 
suffered  catastrophic  injury  or  death. '^ 

Three  out  of  four  product  liability  punitive  damage  awards  involved  the 
failure  of  a  company  to  warn  of  well-known  dangers,  or  the  failure  to 
remedy  known  and  serious  dangers  after  marketing  or  regulatory 
approval.'* 

The  circumstances  under  which  punitive  damages  may  be  awarded  are 
already  highly  restricted  by  the  States.  According  to  the  Conferences  of 
State  Justices: 

Thirty-nine  states  either  do  not  permit  punitive  damage  awards  or  have 
taken  steps  to  reduce  the  frequency  and  size  of  the  punitive  awards 
through  state-level  tort  reform.  Following  Haslip  (111  S.Ct.  1032 
(1991)),  even  some  of  the  remaining  states  have  tightened  their 
standards." 

Justice  Scalia  of  the  United  States  Supreme  Court  recently  acknowledged 
in  TCO  Production  Corp  v.  Alliance  Resource  Corp.,  113  S.  Ct.  2711, 
2727  (1993)  that: 

State  legislatures  and  courts  have  ample  authority  to  eliminate  any 
perceived  "unfairness"  in  the  common-law  punitive  damages  regime,  and 
have  frequently  exercised  that  authority  in  recent  years. 

Punitive  damages  are  not  resj.  ^nsible  for  any  claimed  "crisis"  in  the 
availability  and  affordability  of  insurance.** 
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The  proponents  also  suggest  that  the  amount  of  money  awarded  to  persons  injured  by 
"defective  products,  or  to  the  families  of  those  killed  by  such  products,  is  "excessive".  This  is 
also  untrue: 

*  For  the  10-year  period  ending  December  31,  1991 ,  the  average  payment 
to  victims  of  defective  products  in  aU  cases  closed  by  insurance  companies 
(including  verdicts,  settlements,  and  those  closed  with  no  payment)  was 
$3,767;  for  those  closed  with  payments  the  average  was  $8,577." 

•  A  very  extensive  study  of  verdicts  in  product  liability  cases  which  was 
conducted  by  the  U.S  General  Accounting  Office  concluded  that 
compensatory  awards  are  neither  excessive  nor  erratic.  The  size  of  the 
awards  rendered  generally  correlated  to  the  severity  of  the  injury  suffered 
and  the  amount  of  actual  economic  loss  sustained.'^ 

4.  THE  NATIONALIZATION  OF  PRODUCT  UABIUTY  LAW  IS  NOT 

NECESSARY  TO  PROVIDE  UNIFORMITY  AND  PREDICTABIUTY 
IN  TORT  LITIGATION 

Proponents  of  Section  103  of  H.R.  10  suggest  that  the  nationalization  of  product  liability 
law  is  necessary  to  provide  uniformity  and  predictability  to  product  liability  litigation.  This 
argument,  however,  completely  ignores  the  fact  that  the  same  liability  standard  {i.e.,  "strict 
liability")  is  already  in  effect  in  almost  all  of  the  States.^' 

Moreover,  predictability  will  be  reduced  rather  than  increased.   Each  of  the  fifty  States 

will  have  to  decide  the  scope  of  Section  103  of  H.R.  lO's  pre-emption  and  how  it  interacts  with 

that  States  nonpre-empted  tort  law.  Indeed,  the  interaction  between  federal  and  state  law  in  the 

ton  area  will  be  made  much  more  complex.  The  well-settled  case  law  to  which  businesses  can 

now  look  to  predict  how  a  particular  case  is  likely  to  be  resolved  will  become  unsettled.    As 

noted  by  the  Chief  Justice  of  the  Supreme  Court  of  Arizona,  on  behalf  of  the  Conference  of 

Chief  Justices: 

If  the  primary  goal  of  this  legislation  is  to  provide  consistency  and  uniformity  in 
tort  litigation,  we  are  concerned  that  its  effect  will  be  the  opposite.  Preempting 
each  State's  a  existing  tort  law  in  favor  of  broad  federal  product  liability  law. 
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will  create  additional  complexities  and  unpredictability  for  tort  litigation  in 
both  State  and  Federal  courts,  while  depriving  victims  of  defective  products 
of  carefully  reasoned  principles  and  procedures  already  developed  at  the 
State  level.  The  critical  experience  of  State  courts  with  the  long  process  of 
interpretation  and  consistency  on  major  points  of  product  liability  law.  tells  us 
that  Federal  legislation  is  not  the  answer.  Re-inventing  tort  law  must  occur  by 
and  through  State  courts  and  legislatures  situated  to  determine  and  control  the 
impact  of  reform  within  their  own  communities.^"  (Emphasis  added). 

If  the  search  is  for  a  single  settled  law,  the  goal  will  not  be  achieved  through  federal 
legislation.  Section  103  of  H.R.  10  would  pre-empt  State  law  and  substitute  federal  standards, 
with  novel  and  untested  terms  and  concepts.  The  new  standards  of  Section  103  of  H.R.  10 
would  be  imposed  in  a  single  overlay  upon  the  50  existing  State  court  systems  as  well  as  the 
federal  courts. 

The  federal  standards  will  be  applied  in  many  different  contexts  and  inevitably  will  be 

interpreted  and  implemented  differently,  not  only  by  the  state  courts,  but  also  by  the  Federal 

courts. 

5.  THE  PRESENT  PRODUCT  LIABILITY   SYSTEM   IN  THIS 

COUNTRY      DOES      NOT      "CHILL"      NEW      PRODUCT 
D4NOVATION 

Proponents  of  Section  103  of  H.R.  10  have  suggested  that  the  threat  of  litigation  and 
resulting  damage  awards  under  our  present  product  liability  system  has  "chilled"  or  stifled  the 
development  of  useful  and  innovative  products. 

As  the  Association  of  Trial  Lawyers  of  America  pointed  out: 

No  proof  has  been  offered  to  support  a  claim  that  the  liability  system  has  a 
chilling  effect  on  the  development  of  otherwise  desirable  and  safe  products. 

Proponents  of  (S.687)  offer  only  anecdotal  evidence  that,  if  anything,  in  fact 
demonstrates  the  value  of  the  tort  system.  For  example,  proponents  of  the  bill 
testified  that  the  threat  of  product  liability  lawsuits  caused  Monsanto' s  decision 
not  offer  a  new  "safe"  substitute  for  asbestos.  However,  both  the  EPA  and  the 
medical  community  concluded  that  this  "safe"  substitute  was  a  potential 
carcinogen  every  bit  as  dangerous  as  asbestos.  Monsai.to,  in  fact,  may  have 
faced  lawsuits  if  it  had  marketed  the  product.    If  the  current  product  liability 
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system  "stifles"  the  development  and  marketing  of  potentially  deadly  products, 
this  should  be  applauded,  not  criticized. 

The  current  product  liability  system  provides  an  innovation  incentive  for 
companies  to  develop  safe  products.  Profitable  business  innovation  is  only 
enhanced  by  a  legal  system  that  offers  consumers  safer  products.^' 

6.  THE  PRESENT  PRODUCT  LIABILITY   SYSTEM   IN  THIS 

COUNTRY  DOES  NOT  HARM  THE  COMPETITIVENESS  OF 
AMERICAN  BUSINESS 

Proponents  of  Section  103  of  H.R.  10  also  argue  that  the  American  product  liability 
system  and  litigation  costs  put  American  business  at  a  disadvantage  when  competing  with  foreign 
companies.    This  is  another  myth  which  is  simply  untrue. 

As  a  representative  of  The  National  Conference  of  State  Legislatures  recognized: 

It  cannot  be  seriously  suggested  that  foreign  competitors  understand  our  50  state 
laws  better  than  our  own  domestic  manufacturers  Japanese  and  other  foreign 
manufacturers  are  subject  to  suit  for  product  defects  in  state  courts  just  as  surely 
as  American  manufacturers  are.  On  the  other  hand  the  existence  of  a  national 
uniform  standard  in  Japan  has  done  little  to  insure  that  our  manufacturers  take 
advantage  of  their  market.^^ 

The  hard  evidence  simply  does  not  support  the  unfounded  allegations  of  the  proponents: 

*  Important  studies  of  the  competitiveness  of  U.S.  business  do  not  indicate 
that  our  product  liability  system  harms  the  competitiveness  of  American 
firms." 

*  When  a  foreign  company  sells  a  defective  product  which  injures  or  kills 
persons  in  the  United  States,  that  company  is  subject  to  the  same  product 
liability  laws  as  an  American  company  doing  business  here.^ 

*  All  companies  are  subject  to  the  liability  laws  of  the  county  or  jurisdiction 
in  which  their  product  is  sold  and  causes  injury  or  death." 

*  Foreign  companies  do  not  escape  compensating  workers  and  consumers 
who  are  injured  or  killed  using  their  products  in  jurisdiction  outside  the 
United  States." 

*  The  costs  associated  with  our  state  tort  system  may  actually  be 
substantially  less  than  the  hightjr  taxes  and  the  cost  of  regulations  imposed 
by  other  countries  upon  business." 
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•  In  many  countries  businesses  face  substantially  greater  government  safety 

regulations  which  result  in  compliance  costs  at  least  as  great  as  any 
imposed  by  the  American  tort  system.^' 

Perhaps  even  more  importantly,  the  current  American  product  liability  system  provides 

a  real  incentive  for  the  production  of  safe  products  ~  products  which  are  more  competitive  then 

unsafe  acid  dangerous  products.   As  Professor  Mark  Hager  of  American  University  has  stated: 

[0]ur  [American]  products,  because  of  their  superior  reputation  for  safety,  due 
in  part  to  the  effects  of  product  liability  over  the  last  20  years,  have  a  superior 
reputation  in  the  international  marketplace.  .  .  .  We  cannot  compete  at  this  time 
with  the  low  labor  costs  of  newly  industrializing  countries,  but  we  can  compete 
very  effectively  ...  in  safety,  and  it  would  be  a  grave  risk  to  our  international 
competitiveness  to  toy  with  the  tort  system  that  helps  bring  about  that  competitive 
advantage."   (Emphasis  added). 

B.  THE  ADOPTION  OF  SECTION  103  of  H.R.  10  WOULD  CLEARLY  BE 
CONTRARY  TO  THE  PUBUC  INTEREST  AND  A  DISSERVICE  TO  THE 
AMERICAN  PEOPLE. 

The  adoption  of  Section  103  of  H.R.  10  would  be  contrary  to  the  public  interest  and  a 

disservice  to  the  American  people  -   particularly  those  unfortunate  enough  to  be  injured  by  a 

defective  and  dangerous  product. 

1.  SECTION  103  OF  H.R.  10  IS  UNFAIR  SPECL\L  INTEREST 

LEGISLATION  AT  ITS  WORST 

Section  103  of  H.R.  10  should  be  called  the  "Unfair  Special  Interest  Act",  or  the 
"Tortfeasor  Protection  Act"  for  that  is  exactly  what  it  is.  The  only  interests  who  will  be  served 
by  the  bill  are  special  interests  ~  those  of  companies  manufacturing  and  selling  dangerous 
products  which  injure  and  kill  Americans. 

The  public  interest  would  clearly  not  be  served  by  the  passage  of  Section  103  of  H.R. 

10.   To  use  the  language  of  one  leading  consumer  advocate: 

Under  the  guise  of  blatant  falsehoods,  supporters  of  S.640  [the  predecessor  of 
both  S.687  and  Section  3  of  H.R.  10]  would  downgrade  the  rights  of  injured 
consumers  throughout  the  country  to  receive  fair  compensation  for  injuries  caused 
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by  dangerous  products.  This  would  erode  deterrence  by  significantly  reducing 
the  fuiancial  incentive  for  manufacturers  to  product  safe  products.  The  tragic 
result  would  be  more  iiyuries,  more  uncompensated  victims,  and  greater 
overall  casts  to  society.**"  (Emphasis  added). 

The  bill's  provisions  would  essentially  scuttle  the  important  public  policy  which  has  been 

the  foundation  of  product  liability  law  in  this  country  for  more  than  50  years.   As  Judge  Roger 

Traynor  properly  noted  in  Escola  v.  Coca  Cola  Bottling  Co.  of  Fresno,  150  P. 2d  436  (Cal. 

1944)  at  page  462: 

[A]  manufacturer  incurs  an  absolute  liability  when  an  article  that  he  has  placed 
on  the  market,  knowing  that  it  is  to  be  used  without  inspection,  proves  to  have 
a  defect  that  causes  injury  to  human  beings.  .  .  .  Even  if  there  is  no  negligence 
.  .  .  public  policy  demands  that  responsibility  be  fixed  wherever  it  will  most 
effectively  reduce  the  hazards  to  life  and  health  inherent  in  defective  products 
that  reach  the  market.  It  is  evident  that  the  manufacturer  can  anticipate  some 
hazards  and  guard  against  the  recurrence  of  others,  as  the  public  cannot.  Those 
who  suffer  injury  from  defective  products  are  unprepared  to  meet  its 
consequences.  The  cost  of  an  injury  and  the  loss  of  time  or  health  may  be  an 
overwhelming  misfortune  to  the  person  injured,  and  needless  one,  for  the  risk  of 
injury  can  be  insured  by  the  manufacturer  and  distributed  among  the  public  as  a 
cost  of  doing  business.  It  is  to  the  public  interest  to  discourage  the  marketing 
of  products  having  defects  that  are  a  menace  to  the  public.  If  such  products 
nevertheless  find  their  way  into  the  market  it  is  to  the  public  interest  to  place  the 
responsibility  for  whatever  injury  they  may  cause  upon  the  manufacturer,  who, 
even  if  he  is  not  negligent  in  the  manufacturer  or  the  product,  is  responsible  for 
its  reaching  the  market.  However  intermittently  such  injuries  may  occur  and 
however  haphazardly  they  may  strike,  the  risk  of  their  occurrence  is  a  constant 
risk  and  a  general  one.  Against  such  a  risk  there  should  be  general  and  constant 
protection  and  the  manufacturer  is  best  situated  to  afford  such  protection. 
(Emphasis  added). 

Section  103  of  H.R.  10  effectively  dismantles  this  important  public  policy: 

2.         SECTION    103   OF  H.R.    10   WOULD   ELIMINATE  JOINT  AND 
SEVERAL  LIABILITY 

Section  103  of  H.R.  10  would  eliminate  joint  and  several  liability  for  "noneconomic" 

damages  (e.g. ,  pain  and  suffering).  It  would  shift  the  risk  that  defendants  wUl  be  insolvent  from 

the  manufacturers  responsible  for  the  defective  product  to  the  injured  >  ictims. 
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Section  103  rests  on  a  fundamental  misunderstanding  of  the  concept  of  joint  liability. 
Only  a  tortfeasor  ~  a  person  or  company  whose  misconduct  has  caused  harm  --  can  be  held 
liable,  either  jointly  or  sometimes  severally.*' 

Section  103  also  rests  on  faulty  assumptions  about  the  lack  of  the  seriousness  or  the 
devastating  consequences  of  "noneconomic  loss".*'  Many  noneconomic  injuries,  such  as  loss 
of  the  ability  to  have  children,  are  among  the  most  terrible  injuries  that  people  can  suffer.^' 

C.  SECTION  103  OF  H.R.   10  WOULD  PROTECT  MANUFACTURERS  OF 
UNSAFE  PRODUCTS 

Section  103  would  provide  an  absolute  shield  from  punitive  damages  for  manufacturers 
of  government-approved  drugs,  medical  devices  or  aircraft  unless  the  injured  party  can  prove 
fraud.**  This  bill  would  make  government  approval  (which  often  represents  a  very  minimum 
standard  of  safety)  a  license  to  recklessly  market  an  unsafe  or  defective  product.*^ 

Section  103  would  also  impose  a  much  higher  burden  of  proof  for  obtaining  punitive 
damages,  making  it  extremely  difficult,  and  in  some  cases  impossible  to  recover  punitive 
damages  from  manufacturers  who  recklessly  market  unsafe  products. 

D.  SECTION  103  OF  H.R.  10  WOULD  LIMIT  COMPENSATION 

Section  103  would  absolutely  bar  any  compensation  to  workers  injured  by  defective 
workplace  products  more  than  25  years  old.  This  bar  would  apply  even  to  workplace  products 
designed  to  last  more  that  25  years  and  regardless  of  the  danger  of  the  product  or  the  strength 
of  the  victim's  case.  Section  103  fails  to  recognize  the  some  American  companies  still  use 
machines  over  25  years  old,  and  persons  are  sometimes  injured  by  them.** 
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E.         SECTION  103  OF  H.R.  10  IMPOSES  NON-UNIFORM  SELECTIVE  PRE- 
EMPTION 

While  Section  103  of  H.R.  10  is  touted  as  a  move  toward  a  "more  uniform  system  of 

product  liability  law  through  federal  preemption  of  state  law",  it  would  not  impose  a  uniform 

law.    It  revises  the  law  only  in  the  states  that  currently  have  a  products  liability  law  which 

provides  for  adequate  compensation  to  injured  Americans.  The  bill,  however,  "would  leave  the 

state  law  intact  if  that  state  law  currently  favors  defendants".    §ee  Report  103-203.  Report  of 

the  Senate  Committee  on  Commerce.  Science,  and  Transportation  on  S.687  (November  20. 

1993),  at  pg.  80-81. 

1 .  SECTION  103  OF  H.R.  10  WOULD  RESULT  IN  THE  DENIAL 

OF  JUSTICE  TO  Mn.T.TONS  OF  INJURED  AMERICANS  AND 
THEER  FAMILIES 

Our  system  of  government  was  established  to  safeguard  the  rights  of  the  people  and  to 
render  justice.  Indeed,  James  Madison  once  wrote  that  "justice  is  the  end  (purpose)  of 
government".*^ 

The  adoption  of  Section  103  of  H.R.  10  would  be  more  than  unfair:  it  would  be 
manifesdy  unjust.  The  unnecessary  restrictions  and  limitations  it  would  impose  would  ultimately 
result  in  the  denial  of  justice  to  millions  of  injured  Americans  and  their  families: 

•  More  than  3  million  Americans  are  injured  each  year  by  consumer 
products.** 

•  Consumer  products  kill  more  that  29,000  Americans  every  year.*' 

NOTE:  If  cigarettes  and  smoking  materials  are  included  in  the 

definition  of  harmful  defective  products,  the  death  toll  of 
Americans  from  consumer  products  is  more  than 
430,000  per  year/" 

•  Based  on  past  experience  it  is  clear  even  oqc  dangerous  defective  product 
can  expose  millions  of  Americans  to  injury  and  death.   For  example: 
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More  than  2.2  million  DaUton  Shields  (a  defective  and  unsafe  intrauterine 
contraceptive  device)  were  inserted  into  women  in  the  United  States 
between  1970  and  1975." 

More  than  10  million  Americans  have  been  exposed  to  the  dangers  of 
asbestos,  which  can  cause  serious  illness  and  death." 

If  adopted,  the  draconian  features  of  Section  103  designed  to  provide  protection  to  those 

who  manufacture,  sell  and  distribute  dangerous  defective  products  at  the  expense  of  injured 

Americans  would  undoubtedly  result  in  massive  injustice.     As  the  Legislative  Director  for 

Consumers  Union,  the  Publisher  of  Consumer  Reports,  stated: 

Under  the  present  liability  system,  consumers  already  face  formidable  obstacles 
preventing  justifiable  recoveries.  .  .  . 

Many  victims  of  dangerous  products  do  not  pursue  their  product  liability  claims 
against  the  manufacturers  for  a  number  of  reasons,  including  lack  of  education 
about  the  civil  justice  system,  lack  of  appreciation  that  litigation  is  an  avenue  for 
redress,  or  lack  of  understanding  of  the  procedures  for  filing  disputes. 

Others  are  deterred  because  they  are  reluctant  to  expose  themselves  and  their 
families  both  to  a  privacy  eradicating  court  proceeding  and  the  stresses  and  time 
commitment  of  an  adversary  process.  The  most  frequent  action  accident  victims 
take  in  response  to  their  injuries  is  to  do  nothing. 

This  legislation  would  only  add  to  the  considerable  burdens  faced  by  injured 
consumers  and  workers  when  they  pursue  their  remedies  through  product 
liability  lawsuits.   The  bill  should  be  rejected." 

2.  SECTION  103  OF  H.R.  10  WOULD  EFFECTIVELY  DESTROY 

AN  IMPORTANT  LEGAL  SAFEGUARD  WfflCH  SERVES  TO 
DETER  THE  MANUFACTURE  AND  SALE  OF  DANGEROUS 
DEFECTIVE  PRODUCTS  IN  TfflS  COUNTRY 

The  most  terrible  aspect  of  Section  103  is  that  it  would  effectively  destroy  an  important 
legal  safeguard  which  serves  to  deter  the  manufacture  defective  products  in  this  county. 

By  making  it  much  more  difficult  if  not  impossible  under  certain  circumstances,  to  obtain 
punitive  damages,  Section  103  of  H.R.  10  virtually  destroys  that  sanction  which  plays  an 
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important  role  in  preventing  misconduct  by  product  manufacturers.     As  the  widower  ot"  the 

victim  of  a  defective  heart  valve  put  it: 

"The  award  of  punitive  damages  in  those  cases  where  manufacturers  act 
unscrupulously  has  the  effect  of  deterring  other  manufacturers  from  engaging 
in  similar  misconduct."^   (Emphasis  added). 

Studies  have  demonstrated  that  the  present  American  product  liability  system  promotes 

product  safety  and  discourages  unsafe  products.^'    The  incentive  for  the  manufacture  of  safe 

products  should  not  be  destroyed. 

3.  SECTION  103  OF  H.R.  10  WOULD  PROTECT  AND  PROVIDE 

A  WINDFALL  TO  THE  MANUFACTURERS  OF  PRODUCTS 
WHICH  KILL  OR  SERIOUSLY  INJURE  AMERICANS 

By  gutting  major  elements  of  the  American  product  liability  system  and  effectively 
destroying  a  safeguard  which  deters  the  manufacture  and  distribution  of  defective  products. 
Section  103  rewards  the  wrong  people.'*  Rather  than  helping  to  assure  that  Americans  who 
are  injured  or  killed  by  defective  products  are  fully  compensated,  the  bill  does  just  the  opposite: 
it  actually  rewards  companies  who  disregard  safety  in  pursuit  of  the  almighty  dollar  --  and  who 
put  corporate  greed  above  public  responsibility." 

The  record  of  American  manufacturers  during  the  past  20  years  in  the  production  of  safe 

products  has  generally  been  good.    However,  the  Senate  should  recognize  that,  in  the  past,  a 

small  minority  of  American  companies  has  sometimes  disregarded  public  health  and  safety  in 

the  manufacture  and  marketing  of  their  products.''    For  example,  in  a  case  involving  the 

Dalkon  Shield,  a  defective  intrauterine  contraceptive  device,  the  Supreme  Court  of  Minnesota 

concluded: 

The  injuries  sustained  by  women  using  the  Dalkon  Shield  were  sometimes  severe 
and  disabling  ...  the  (manufacturer)  evidenced  a  disregard  for  the  health  and 
safety  of  women  using  the  Dalkon  Shield  by  continuing  to  market  the  product 
after  serious  defects  were  discovered.'^   (Emphasis  added). 
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This  kind  of  conduct  should  not  be  rewarded,  but  that  is  exactly  what  Section  103  of 

H.R.  10  would  do. 

4.  SECTION     103     OF     H.R.     10    WOULD     VIOLATE     THE 

PRINCIPLES  OF  AMERICAN  FEDERALISM  AND  RESPECT 
FOR  STATE  SOVERHGNTY  UPON  WHICH  OUR  SYSTEM 
OF  GOVERNMENT  IS  BASED 

Since  the  founding  of  our  nation,  tort  law  has  properly  been  within  the  province  of  the 
States.  The  unprecedented  imposition  by  Congress  of  a  flawed  national  product  liability  act 
would  nationalize  the  state  tort  system. 

This  drastic  action,  despite  the  objections  of  the  States,""  would  be  destructive  of  the 
States"  important  role  in  developing  and  administering  laws  and  rules  for  the  redress  and 
compensation  for  victims  who  are  injured  or  killed  in  their  jurisdictions  by  defective  and 
dangerous  products.  More  importantly,  the  adoption  of  Section  103  of  H.R.  10  and  its  pre- 
emption language  would  clearly  violate  the  basic  principles  of  American  Federalism  and  comity. 
As  Justice  Lewis  F.  Powell,  Jr.,  of  the  United  States  Supreme  Court,  properly  recognized  in 
Garcia  v.  San  Antonio  Metro.  Transit  Authority,  469  U.S.  528,  568,  571-572  (1985): 

In  our  federal  system,  the  States  have  a  major  role  that  cannot  be  pre- 
empted by  the  National  Govermnent.  As  contemporaneous  writings  and  the 
debates  at  the  ratifying  conventions  make  clear,  the  States"  ratification  of  the 
Constitution  was  predicated  on  this  understanding  of  federalism.  Indeed,  the 
Tenth  Amendment  was  adopted  specifically  to  ensure  that  the  important  role 
promised  the  States  by  the  proponents  of  the  Constitution  was  realized.  .  .  . 

The  Framers  believed  that  the  separate  sphere  of  sovereignty  reserved  to  the 
States  would  ensure  that  the  States  would  serve  as  an  effective  "counterpoise"  to 
the  power  of  the  Federal  Government.  .  .  . 

By  usurping  functions  traditionally  performed  by  the  States,  federal 
overreaching  under  the  Commerce  Clause  undermines  the  constitutionally 
mandated  balance  of  power  between  the  States  and  the  Federal  Government, 
a  balance  designed  to  protect  our  fundamental  liberties.    (Emphasis  added). 
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Justice  Hugo  L.  Black  put  it  another  way  in  Younger  v.  Harris,  401  U.S.  37,  44  (1971). 

He  said: 

The  notion  of  "comity"  that  is,  a  proper  respect  for  state  functions,  is  a 
recognition  of  the  fact  that  the  entire  country  is  made  up  of  a  Union  of  separate 
state  governments,  and  a  continuance  of  the  belief  that  The  National 
Government  will  fare  best  if  the  States  and  theL*  institutions  are  left  free  to 
perform  their  separate  functions  in  their  separate  ways.  This,  perhaps  for 
lack  of  a  better  and  clearer  way  to  describe  it,  is  referred  to  by  many  as  "Our 
Federalism,"  and  one  familiar  with  the  profound  debates  that  ushered  our  Federal 
Constitution  into  existence  is  bound  to  respect  those  who  remain  loyal  to  the 
ideals  and  dreams  of  "Our  Federalism."  The  concept  does  not  mean  blind 
deference  to  "States'  Rights"  any  more  than  it  means  centralization  of  control 
over  every  important  issue  in  our  National  Government  and  its  courts.  .  .  .  What 
the  concept  does  represent  is  a  system  in  which  there  is  sensitivity  to  the 
legitimate  interests  of  both  State  and  National  Governments  and  in  which  the 
National  Government,  anxious  though  it  may  be  to  vindicate  and  protect 
federal  rights  and  federal  interests,  always  endeavors  to  do  so  in  ways  that 
will  not  unduly  interfere  with  the  legitimate  activities  of  the  States. 
(Emphasis  added). 

The  adoption  of  Section  103  of  H.R.  10  would  constitute  an  "overreaching  under  the 

Commerce  Clause"  and  would  have  destructive  results: 

*  It  would  summarily  "overturn"  and  pre-empt  product  liability  laws  which 
were  developed  through  many  years  of  practical  experience; 

*  It  would  discard  the  extensive  tort  law  reforms  which  the  various  States, 
in  response  to  their  own  individual  needs  and  circumstances,  have  already 
carefully  enacted; 

*  It  would  create  a  constitutional  conflict  between  the  States  and  the  Federal 
Government,  and; 

*  It  would  undermine  the  constitutionally  mandated  balance  of  power 
between  the  States  and  the  Federal  Government. 
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5.  THE  ADOPTION  OF  SECTION  103  OF  H.R.  10  WOULD  SET  A 
DANGEROUS  PRECEDENT  FOR  THE  EFFECTIVE  "DISMANTUNG"  OF 
OUR  FEDERAL  SYSTEM  THROUGH  INVASION  AND  EROSION  OF  THE 
STATES'  SOVEREIGNTY 

Not  only  does  Section  103  of  H.R.  10  violate  the  principles  of  American  Federalism,  but 

its  passage  would  set  a  dangerous  precedent  for  the  effective  dismantling  of  our  system  of  dual 

sovereignty.   This  would  be  unfortunate,  for  as  the  State  Assembly  of  the  National  Conference 

of  State  Legislatures  has  recognized: 

Within  the  system  of  dual  sovereignty,  states  serve  not  only  as  a  bulwark  of 
freedom  but  also,  and  perhaps  more  importantly,  as  a  framework  for  adapting  to 
change.  A  Justice  Brandeis  wrote,  "It  is  one  of  the  happy  incidents  of  the  federal 
system  that  a  single  courageous  state  may,  if  its  citizens  choose,  serve  as  a 
laboratory;  and  try  novel,  social,  and  economic  experiments  without  risk  to  the 
rest  of  the  country."  New  State  Ice  Co.  v.  Liebmann,  285  U.S.  262,  311 
(1932)(Brandeis,  J.,  dissenting).*' 

Indeed,  as  the  Conference  of  State  Justices  accurately  stated: 

The  consequences  of  S.687  for  federalism  are  incalculable.  With  the  proposed 
legislation  reaching  so  far  into  substantive  civil  law.  States  will  be  forced  to 
provide  the  judicial  structure  but  will  not  be  permitted  to  decide  the  social  and 
economic  questions  in  the  law  which  their  courts  administer.  Enactment  of 
S.687  would  alter  in  one  stoke,  the  fundamental  federalism  inherent  in  this 
country's  tort  law."   (Emphasis  added). 

6.  SECTION  103  OF  H.R.  10  WOULD  DISRUPT  OUR 
COUNTRY'S  STATE  COMMON  LAW  SYSTEM  AND  CAUSE 
CHAOS  AND  ADDITIONAL  LITIGATION  IN  THE  COURTS 

The  enactment  of  Section  103  would  substantially  disrupt  our  country's  state  common  law 
system  and  actually  cause  chaos  and  additional  litigation  in  both  state  and  federal  courts. 

The  Honorable  Harry  L.  Carrico,  Chief  Justice  of  the  Supreme  Court  of  Virginia, 

testifying  in  1987  on  behalf  of  The  Conference  of  Chief  Justices,  observed: 

We  do  not  believe  it  is  possible  for  Congress  to  preempt  one  area  of  the  tort  law 
of  the  states  without  creating  new  complexities  for  the  federal  system  and 
unsettling  the  whole  body  of  state  tcrt  law."   (Emphasis  added). 
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As  Professor  Marshall  S.  Shapo  noted  in  testimony  on  behalf  of  the  American  Bar 

Association  concerning  similar  legislation; 

[A]  proposal  of  this  sort,  besides  seriously  dampening  the  creativity  of  state 
courts,  would  actually  complicate  the  law,  viewed  as  a  systems  rather  than 
simplify  it.  For  many  years,  people  have  been  complaining  about  the  workload 
of  the  Supreme  Court,  and  complaints  about  the  burdens  of  the  federal  courts 
generally  have  escalated  over  the  last  decade  or  so.  It  would  seem  that 
legislation  of  this  sort  can  only  deposit  more  reams  of  litigation  on  the  desks 
of  federal,  as  well  as  state,  judges.  Why  would  this  Committee  want  to  involve 
our  nation's  courts  in  a  new  set  of  wrangles  about  the  meaning,  let  alone  the 
constitutionality,  of  a  federal  statute  that  attempts  to  change  a  quite  serviceable 
body  of  state  law?**   (Emphasis  added). 

Indeed,  as  lawyers  knowledgeable  about  the  operation  of  our  state  and  federal  court 

system  have  recognized: 

Instead  of  creating  order,  this  measure  [S.687]  would  create  chaos  in  the 
courts,  because  all  50  state  court  systems  would  interpret  its  provisions 
differently." 

7.  SECTION  103  OF  H.R.  10  IS  UNCONSTITUTIONAL 

Aside  from  its  other  drastic  defects.  Section  103  is  also  unconstitutional.    There  is  no 

basis  for  its  adoption,  since  it  is  based  upon  false  premises.**  It  clearly  would  not  result  in  "a 

uniform  product  liability  law".*' 

The   bill  would,   however,   result  in  an  unprecedented  abridgement  of  the  States' 

sovereignty  and  an  improper  and  unconstitutional  overreaching  under  the  Commerce  Clause  in 

violation  of  the  Tenth  Amendment  to  the  Constitution  of  the  United  States.*'  The  overreaching 

would  be  extremely  harmful.*' 

We  submit  that  if  there  was  ever  a  situation  where  the  Supreme  Court  of  the  United 

States  would  conclude  that  a  puiported  exercise  of  Congress'  power  to  regulate  interstate 

Commerce  was  improper  and  would  abridge  the  Tenth  Amendment,  Section  103  of  H.R.  10 
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presents  that  situation.^"  As  Chief  Justice  Marshall  stated  in  McCulloch  v.  Maryland.  17  U.S. 

316,  423  (4  Wheat)(1819): 

Should  Congress,  under  the  pretext  of  executing  its  powers,  pass  laws  for  the 
accomplishment  of  objects  not  intrusted  to  the  (national)  government  it  would 
become  the  painful  duty  of  this  tribunal,  should  a  case  requiring  such  a  decision 
come  before  it,  to  say,  that  such  an  act  was  not  the  law  of  the  land. 

The  challenge  to  federalism  posed  by  the  unprecedented  scope  of  Section  103  would 

clearly  be  subject  to  review  under  Article  HI  of  the  Constitution.   As  William  Van  AJstyne.  a 

constitutional  law  expert  and  professor  of  law  at  Duke  University,  has  recognized: 

[A]rticle  in  emphasized  that  the  judicial  power  would  extend  to  all  cases  "arising 
under  this  Constitution,"  including  most  prominently  federalism  cases,  the  point 
being  by  this  means  to  keep  the  Congress  "within  the  limits  assigned  to  their 
authority,"  and  not  allow  it  to  presume  to  the  regulation  of  things  not 
committed  to  its  discretion.  Indeed,  this  was  declared  as  the  most  important 
judicial  task.^'   (Emphasis  added). 

8.  SECTION  103  OF  H.R.   10  DOES  NOTHING  TO  AID  THE 

VICTIMS  OF  DEFECTIVE  PRODUCTS 

This  bill  does  absolutely  nothing  to  help  the  victims  of  defective  products,  and  actually 

places  more  roadblocks  in  the  path  of  victims  who  seek  to  recover  just  compensation  for  their 

injuries.    A  representative  of  the  Consumers  Union  properly  noted: 

Daily  news  reports  about  serious  injuries  resulting  from  such  products  as  silicone 
breast  implants,  asbestos,  all-terrain  vehicles,  and  heart  devices  remind  us  that  the 
marketplace  can  be  treacherous.  Product  victims  need  more  protection,  rather 
then  legislation  which  would  make  it  even  harder  to  recover  for  injuries 
caused  by  dangerous  products. 

American  consumers  seeking  compensation  through  the  civil  justice  system  are 
facing  enormous  obstacles.  During  the  past  decade,  the  majority  of  states  have 
passed  laws  greatly  reducing  the  potential  for  consumers  to  prevail  in  court.  Still, 
for  millions  of  Americans  without  adequate  health  insurance,  the  courthouse  may 
be  the  only  place  they  can  turn  for  compensation  in  the  event  of  a  product  related 
injury."   (Emphasis  added). 
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9.  SECTION    103   OF  H.R.    10  WOULD  HAVE  A   PARTICULARLY 

ADVERSE  IMPACT  UPON  AMERICAN  WOMEN 

The  provisions  of  Section  103  of  H.R.  10  would  have  a  particularly  adverse  impact  upon 

American  women.   As  Professor  Lucinda  M.  Finley"  noted: 

Too  many  of  the  most  tragic  and  preventable  instances  of  unsafe  drugs  or 
devices  have  involved  women's  reproductive  health:  D.E.S.,  which  some  have 
called  one  of  the  greatest  public  health  disasters  of  the  20th  century;  the  Dalkon 
shield;  the  Copper-7;  Rely  Tampons;  Accutane;  Ritodine^'';  breast  implants. 
There  may  be  others  predictably  looming  on  the  horizon.  Many  of  the  widely 
used  infertility  drugs.  For  example,  despite  warnings  from  the  medical  profession 
for  the  need  for  such  testing,  have  not  been  adequately  tested  for  possible  adverse 
effects  on  any  children  conceived  while  using  them,  nor  have  they  been  tested  for 
any  extra  health  risks  they  may  present  to  women  already  hormonally  at  risk 
because  of  their  DES  exposure,  even  though  DES  daughters  are  one  of  the  largest 
consuming  groups  for  infertility  treatment. 

Research  has  indicated  that  in  several  of  these  instances,  manufacturers  have 
been  particularly  lax  about  testing  or  about  heeding  signs  of  dangers  or 
issuing    warnings   because   women   and   women's   health   are   devalued.^^ 

(Emphasis  added). 

F.         CONCLUSION 

Section  103  of  H.R.  10  is  an  ill-conceived  piece  of  legislation  whose  adoption  would 

result  in  a  bad  law.    As  properly  noted  by  Senator  Hollings: 

[H.R.  lO's  predecessor  was]  opposed  by  every  major  consumer  organization,  a 
wide  range  of  health  organizations,  the  American  Bar  Association,  the  National 
Conference  of  State  Legislamres,  and  the  Conference  of  State  Supreme  Court 
Justices.  Over  70  law  professors  from  all  over  the  country  have  written  to  the 
Committee  in  opposition  to  this  bill,  stating  that  it  is  "unwise,  unfair  and  ill- 
conceived.  .  .  . 

These  are  the  experts  in  health,  consumer  protection,  and  legal  jurisprudence. 
They  are  concerned  not  with  fees,  but  with  product  safety,  justice  and  the  proper 
functioning  of  the  legal  system.^' 

The  American  Board  of  Trial  Advocates  respectively  urges  you  to  oppose  this  bill  and 

to  recognize,  as  Edmund  Burke  properly  remarked  more  than  200  years  ago": 

"Bad  Laws  Are  The  Worst  Sort  Of  Tyranny." 
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IV.  SECTION   105.      NOTICE  REQUIRED  BEFORE  COMMENCEMENT   OF 

CIVIL  ACTION 

A.  INTRODUCTION 

The  proposed  provision  requires  that  30  days  before  filing  any  civil  action  in  federal 
court,  the  plaintiff  must  serve  the  defendant  with  a  written  statement  specifying  the  particular 
claims  to  ^  made  and  the  amount  of  damages  to  be  claimed.  If  the  statement  is  not  provided, 
the  defend^t  may  move  to  dismiss  without  prejudice  within  60  days  of  such  filing. 

The.  requirement  is  not  applicable  to  any  action  involving,  "exigent  circumstances"  as 
well  as  number  of  other  exceptions  such  as  seizure,  bankruptcy,  lien  foreclosures,  actions 
involving  assets  likely  to  be  dissipated,  defendants  likely  to  flee,  and  other  matters. 

The  requirement  would  seem  not  to  apply  to  removed  cases  and  it  explicitly  does  not 
apply  when  the  expiration  of  a  statute  of  limitations  is  an  issue. 

B.  DISCUSSION 

It  is  thought  that  the  purpose  of  the  Notice  provision  is  to  encourage  settlement. 
However,  there  is  no  need  for  a  provision  of  this  sort.  First,  it  is  a  common  practice  in  most 
jurisdictions  that  a  demand  letter  or  some  other  advance  notice  of  a  threatened  lawsuit  (if  not  a 
draft  copy  of  the  proposed  complaint)  be  submitted  to  the  adverse  party  prior  to  the  filing  of  the 
suit.  Therefore,  the  proposed  rule  would  likely  not  alter  the  status  quo  in  the  overwhehning 
majority  of  cases. 

Further,  the  exceptions,  to  a  large  extent,  eliminate  the  purpose  of  the  rule.  There  is  a 
long  list  of  exceptions  carved  out  and  one  of  the  exceptions  is,  "actions  involving  exigent 
circumstances".  Most  parties  would  consider  their  situation  to  involve  exigent  circumstances 
and  thus  would  eliminate  the  applicability  of  the  rule. 
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Further,  the  rule  would  seem  not  to  apply  to  removed  cases  and  it  explicitly  does  not 
apply  when  the  expiration  of  a  statute  of  limitations  is  an  issue. 

Because  the  proposed  rule  has  language  such  as,  "exigent  circumstances,"  it  can  be 
anticipated  that  the  proposed  rule  would  foster  satellite  litigation.  This,  in  turn,  would  waste 
precious  judicial  resources  both  on  a  trial  and  appellate  level. 

The  proponents  of  Section  105  will  argue  that  such  pre-suit  notice  will  save  the  need  to 
file  vast  numbers  of  federal  civil  suits.  It  is  more  likely  that  the  number  of  suits  will  not 
diminish  and  the  number  of  pre-trial  skirmishes  will  be  greatly  increased  all  to  the  detriment  and 
expense  of  litigants  and  the  courts.  It  will  create  a  new  nightmare  for  the  civil  litigation  system 
in  this  country. 

Further,  as  most  lawyers  know  and  routinely  practice,  if  prior  notice  has  even  a  decent 
chance  of  success,  notice  will  be  given.  Hardly  a  lawsuit  is  fded  when  the  filing  party  has  not 
given  the  target  defendant  a  chance  to  "pay  up",  "change  its  course  of  conduct",  or  "otherwise 
act"  if  the  plaintiff  believes  such  notice  has  even  a  small  chance  of  success.  When  it  does  not, 
there  is  no  need  for  such  notice  and  the  intricacies  of  Section  105  will  only  add  more  burdens 
to  an  otherwise  overburdened  system. 

C.         CONCLUSION 

Because  most  segments  of  the  Bar,  by  common  practice,  currently  give  notice  of  some 
son.  because  of  the  numerous  exceptions  in  the  proposed  rule,  because  of  the  likelihood  of 
satellite  litigation,  and  because  the  rule  has  not  attained  its  intended  purposes,  it  is  recommended 
that  the  proposed  30  day  notice  period  not  be  adopted. 
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ENDNOTES 

Rule  1 1  states,  in  relevant  part:  "The  signature  of  an  attorney  or  party  [on  every 
pleading,  motion,  and  other  paper  of  a  party]  constitutes  a  certificate  by  the  signer  that 
the  signer  has  read  the  pleading,  motion,  or  other  paper;  that  to  the  best  of  the  signer"  s 
knowledge,  information,  and  belief  formed  after  reasonable  inquiry  it  is  well  grounded 
in  fact  and  is  warranted  by  existing  law  or  a  good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law,  and  that  it  is  not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause  unnecessary  delay  or  needless  increase  in  the  cost 
of  litigation.  .  .  ."    Fed.R.Civ.P.  II. 

Statement  of  David  C.  Weiner  Before  the  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration  of  the  House  Committee  on  the  Judiciary  in  Relation  to  the  Rule 
1 1  and  Loser  Pay  provisions  of  H.R.  10,  pp.  4-5. 

28  U.S.C.  §  1332  contains  the  statutory  provisions  for  diversity  jurisdiction.  It  states, 
in  part: 

(a)  The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions  where  the 
matter  in  controversy  exceeds  the  sum  or  value  of  $50,000,  exclusive  of  interest  and 
costs,  and  is  between  - 

(1)       citizens  of  different  States; 


4.  Alexis  de  Tocqueville,  Democracy  in  America,  pp.  144-45. 

5.  Daubert.  at  2795,  n.  9. 

In  Daubert,  the  Supreme  Court  set  forth  the  guidelines  for  the  admission  of 
scientific  testimony: 

The  primary  focus  of  [the  obligation  of  the  trial  judge  before  scientific 
testimony  is  admitted]  is  Rule  702,  which  clearly  contemplates  some  degree  of 
regulation  of  the  subjects  and  theories  about  which  an  expert  may  testify.  ^ 
scientific,  technical,  or  other  specialized  knowledge  will  assist  the  trier  of  fact  to 
understand  the  evidence  or  to  determine  a  fact  in  issue"  an  expert  "may  testify 
thereto. "  The  subject  of  an  expert's  testimony  must  be  "scientific  .  .  . 
knowledge."  The  adjective  "scientific"  implies  a  grounding  in  the  methods  and 
procedures  of  science.  Similarly,  the  word  "knowledge"  connotes  more  than 
subjective  belief  or  unsupported  speculation.  The  term  "applies  to  any  body  of 
known  facts  or  to  any  body  of  ideas  inferred  from  such  facts  or  accepted  as  truths 
on  good  grounds.  .  .  .".  Of  course,  it  would  be  unreasonable  to  conclude  that 
the  subject  of  scientific  testimony  must  be  "known"  to  a  certainty;  arguably,  there 
are  no  certainties  in  science.  .  .  .       But,  in  order  to  qualify  as  "scientific 
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knowledge,"  an  inference  or  assertion  must  be  derived  by  the  scientific  method. 
Proposed  testimony  must  be  supported  by  appropriate  validation  -  i.e.,  "good 
grounds,"  based  on  what  is  known.  In  short,  the  requirement  that  an  expert's 
testimony  pertain  to  "scientific  knowledge"  establishes  a  standard  of  evidentiary 
reliability. 

Id,  at  2795  (citations  omitted). 


6.  The  relevant  "general  acceptance"  language  from  Frye  is  as  follows:  "the  thing  from 
which  the  deduction  is  made  must  be  sufficiently  established  to  have  gained  general 
acceptance  in  the  particular  field  in  which  it  belongs."  Frye  v.  United  States.  54 
App.D.C.  46,  47  (1923). 

7.  United  States  v.  Abel,  469  U.S.  45  (1984)(bias  impeachment  permitted  under  Federal 
Rules  of  Evidence). 

8.  See,  Section  titled  "There  Is  No  Factual  Basis  For  This  Legislation"  in  Report  103-203. 
Report  of  the  Senate  Committee  on  Commerce.  Science.  And  Transportation  on  S.687 
(November  20,  1993)  at  pg.  61-80. 
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(September  23,  1993). 
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It  is  indeed  appalling  to  us  that  Johns-ManviUe  had  so  much 
information  on  the  hazards  to  asbestos  workers  as  early  as  the  mid- 
1930' s  and  that  it  not  only  failed  to  use  that  information  to  protect 
these  workers  but,  more  egregiously,  that  it  also  attempted  to 
withhold  this  information  from  the  public. 
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